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SHALL WE VOTE TO RATIFY THE PROPOSED CONSTITUTIONAL AMEN DMENT OF 
SECTION 24, OF ARTICLE III? 


By Fred H. Davis, Attorney General of Florida 


The most important and far reaching constitutional 
amendment to be voted on at the approaching general 
election is that provided for by Senate Joint Resolu- 
tion No. 447 commonly referred to in the press as 
the “WAGG ANTI LOCAL LAW AMENDMENT.” 
This amendment provides that Section 24 of Article 
III of the Constitution of Florida shall be so amended 
as to read as follows: 

“Section 24. The Legislature shall establish an 
uniform system of county and municipal govern- 
ment, which shall be applicable, except in cases 
where local or special laws for counties are pro- 
vided by the Legislature that may be inconsist- 
ent therewith. The Legislature shall by general 
law classify cities and towns according to popu- 
lation, and shall by general law provide for 
their incorporation, government, jurisdiction, 
powers, duties privileges under such 
classifications, and no special or local laws 
incorporating cities or towns, providing for their 
government, jurisdiction, powers, duties and priv- 
ileges shall be passed by the Legislature.” 

In quoting the amendment as proposed to be made, 
I have underscored those words in the present consti- 
tution which have been added under the terms of the 
new proposal. 

In discussing this proposal for a change in the 
fundamental law I shall endeavor to do so in an im- 
personal and impartial way, endeavoring at all times 
to interpret and construe the same so that the public 
may be able to form its own estimate of whether the 
proposal is meritorious enough to be adopted, rather 
than to advance any settled view of my own concerning 
the same. 

In doing this may I here add the assertion that in 
the Legislature I voted to submit the amendment to 
the electorate, reserving at the same time, as I per- 
sonally informed Senator Wagg, the author of the 
amendment, the right to cast my personal vote against 
its adoption at the general election, should I so de- 
termine my course in regard to it. 

To the public, the amendment is popularly referred 
to as “the anti local law’? amendment, but a study of 
its proposed change in language will show that it falls 
far short of its popular reputation. Except insofar as 
the granting of special charters to municipal corpo- 
rations is concerned the amendment does not abolish 
local laws, and even as to these it is only clear to 
the effect that it makes unconstitutional and void the 
passing of any law in futuro incorporating cities and 
towns, providing for their government, jurisdiction, 
powers, duties and privileges. 


The amendment does not expressly repeal section 8 
of Article VIII of the Constitution which reads as 
follows: 

“The Legislature shall have power to establish 
and abolish municipalities, to provide for their 
government, to prescribe their jurisdiction and 
powers, and to alter or amend the same at any 
time. When any municipality shall be abolished, 
provision shall be made for the protection of its 
creditors.” 

Nor does it make void the provisions of section 5 
of Article IX of the Constitution, which authorizes 
cities and towns to levy taxes for municipal purposes 
upon the principles established for state taxation, with 
the proviso that: 

ns . cities and incorporated towns shall make 
their own assessments for municipal purposes 
upon the property within their limits.” 

Whatever repeal or amendment of these other sep- 
arate provisions of the constitution is accomplished 
by implication with the adoption of the proposed 
amendment to section 24 of Article III, is a question 
which would have to be determined by the Supreme 
Court, which has expressly held in such cases (Board 
of Public Instruction vs. Polk County, 58 Fla. 391; 
50 So. 574) that altho a constitution may be amend- 
ed by implication in the adoption of amendments that 
by fair intentment and meaning in effect accomplish 
such a result, yet such implied repeals or amendments 
are not favored, and while in cases of repugnancy be- 
tween the amendment and the original constitution, 
the amendment controls. Both should be given effect 
if it can be done without contravening the intent of 
the people in adopting the amendment. 

It is safe to assume then, at the outset, that apply- 
ing the rule of construction above mentioned, that 
the Supreme Court of Florida is not going to con- 
strue the new constitutional amendment, if adopted, 
as automatically cancelling all outstanding special and 
local laws incorporating cities and towns, because the 
Supreme Court has already held that a constitutional 
amendment takes effect immediately on the day of 
election when it receives from the people an approving 
majority vote. (Advisory Opinion to Governor, 34 
Fla. 500; 16 So. 410.) 

For the Court to hold that the amendment is self- 
executing and takes effect upon its ratification would 
mean that every city and town in Florida organized 
under special act, would stand abolished on and after 
November 6th, 1928, the day of the next general elec- 
tion—a result certainly not contemplated by the Leg- 
islature which proposed the amendment, nor one de- 


3 
| 
1 
4 
3 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 3 


sired by the people. So the Court of necessity would 
have to hold that even though the new amendment 
is adopted that all cities and towns in this state 
would have the right. to continue to function under 
their special charters, at least until the next Legisla- 
ture had met and adjourned. 

But let us suppose that the next Legislature did 
meet and adjourn without ever agreeing on and pass- 
ing a general uniform law classifying cities accord- 
ing to population and providing for their future gov- 
ernment? Is the Supreme Court likely to hold that 
the mere adoption of the amendment has abrogated 
all special city charters passed BEFORE the amend- 
ment was adopted, in the light of the language of the 
amendment which is obviously neither self executing 
nor retro-active as to existing laws? 

So it is apparent that even though the people adopt 
the amendment the Legislature may never agree on a 
general law under which all the cities and towns in 
this state may be incorporated for the future, because 
no doubt those cities and towns under commission 
form, while others not under such form, will wish to 
continue their form, and no plan may be agreed on 
which can meet and overcome the combined opposition 
of the friends of both. 

The proposed amendment requires classification 
according to population, and under the legal doctrine 
of expressio unius exclusio alterius no other basis of 
classification except population is legal. Therefore 
upon what plan of government can two cities each 
having 15,000 population, one under commission form 
of government, the other under councilmanic form, be 
re-incorporated for the future, without possibly forc- 
ing on the one or the other, a form of government not 
wanted by its people and against which their represen- 
tatives in the Legislature would no doubt protest and 
obstruct. 

. This brings me to the point of whether or not this 
objection could be overcome by providing for several 
optional forms of city charters, for example, commis- 
sion form, commission-manager form or councilmanic, 
all applicable to cities of divers specified populations, 
but left to the choice of the people of these municipali- 
ties as to which form they would adopt. 

Upon this point we are faced with two legal prop- 
ositions: (1) The language of the amendment to the 
effect that the Legislature shall itself classify cities 
and towns, not delegate that power to the people there- 
of, and (2) whether a law could be framed under 
some such general law as our present FARRIS CHAR- 
TER BOARD law which will enable each city and 
town, under general provisions of law laid down by the 
Legislature, to frame a particular charter with par- 
ticular powers, which would go into effect upon adop- 
tion by vote of the people and without approval of the 
Legislature. 

The first point, namely, that the language of the 


proposed amendment requires the Legislature itself to 
classify cities and towns according to population, and 
thereby renders invalid the delegation of that author- 
ity to a vote of the people of the affected territory, 
is not easy of solution, and undoubtedly would require 
settlement by the Supreme Court before a city or town 
operating under such a law could freely function, as its 
power would no doubt be challenged by some dissatis- 
fied citizen resisting payment of taxes imposed by it 
or defying ordinances passed by it, until the question 
was settled by judicial determination. Likewise bond 
buyers and banks would want the plan approved by 
court action before lending money to such cities and 
towns. 

As to the second point, the Supreme Court has held 
that under the existing provisions of the Constitution, 
the power given to create municipalities and provide 
their jurisdiction and powers, either by general or 
special law, did not extend to a delegation of the 
Legislative powers of the Legislature in that respect 
to the people of a given municipality, and that there- 
fore a charter could not be framed and voted upon by 
the people, and made to have the effect of a statute, 
without approval by the Legislature. (Pursley vs. 
City of Fort Myers, 87 Fla. 428; 100 So. 366). 

I find nothing in the proposed constitutional amend- 
ment which would in any-wise defeat the holding of 
the Supreme Court in the case just cited to the effect 
that the Legislature cannot delegate its legislative 
power to municipal government to such an extent as to 
authorize it to frame its own charter and prescribe 
its own jurisdiction and powers. 

The Court in that case expressly pointed out that 
Florida did not have a constitution giving cities full 
“HOME RULE” as was the case in some other states 
and the Court expressly observed in its opinion that 
even in those states where the constitution authorized 
it the experiment had not been “altogether as success- 
ful as its advocates had hoped.” 

Therefore, the proposed amendment would not as 
may be popularly supposed, relieve the Legislature 
of the State from having to fix by law the organiza- 
tion, jurisdiction and powers of municipal corpora- 
tions, nor create any new right in the people of local 
communities to prepare, frame and adopt a charter 
of their own making without the approval of the Leg- 
islature. 

As I have pointed out, the popular public concep- 
tion of the amendment is that by its adoption, the 
passage of local laws will be greatly restricted, if not 
entirely eliminated, insofar as city charters are con- 
cerned. But does the amendment necessarily have this 
effect? 

I have attempted to demonstrate that the amend- 
ment is obviously not self-executing, and that it is 
presumptively not retroactive as to existing charters 
of presently constituted municipal governments. 


. 
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If this hypothesis be true, then what is the status 
of existing local laws fixing city charters, insofar 
as the power of the Legislature to make needful amend- 
ments and changes in the same is concerned? If it 
be conceded that the adoption of the amendment leaves 
in full force and effect (for the present at least) all 
outstanding city charters, it is obvious that such ex- 
isting charters will continue in force until the Legis- 
lature passes some general law classifying all cities 
and towns in the state according to population, or at 
least until the Legislature at its first session after 
the amendment is adopted, has had an opportunity to 
comply with this requirement. 

If it be held that the existing charters are nulli- 
fied by the new amendment, then such nullification 
would take place on November 6th, 1928, the date of 
the ratifying election. On the other hand, if it be held 
that existing charters are not ipso facto nullified by 
adoption of the amendment, but that the amendment 
is mandatory on the legislature to pass a general law 
classifying all cities and towns according to popula- 
tion, then all existing charters now outstanding will 
automatically pass out of existence and be of no more 
force or effect after the next Legislature has had 
opportunity to comply with the amendment. Should 
the Legislature fail to pass the required general law 
on the subject, then each and every city or town in 
Florida operating under special charter would from 
the date of adjournment of the Legislature, be an il- 
legal and invalid body, under this hypothesis. 


But suppose the courts should hold that all exist- 
ing special charters continue in effect even though the 
Legislature fails to comply with the mandatory lan- 
guage of the amendment, what then becomes of the 
power of the Legislature to make needful changes 
and amendments in an existing charter, after the 
aoption of the amendment, but before any general law 
classifying cities and towns has been passed? 


If the courts hold existing charters invalid until 
a general law is passed, and further hold that the 
failure to pass such geenral law leaves such charters 
still in force until a general law is passed (as the 
courts will no doubt hold considering what has been 
generally conceded in the past with reference to the 
failure of the Legislature to re-apportion the Legis- 
lature when required to do so every ten years) but 
should decide that there was no power to pass amend- 
ments or changes to such existing charters, it can 
readily be seen what grave consequences might fol- 
low such an unfortunate restriction of the power of 
amendment. 


Cities and towns might for years be held tied to 
an obsolete charter, powerless to amend the same, or 
get relieved from unwise and burdensome charter pro- 
visions, while the Legislatures of the future meet and 


adjourn without passing or agreeing on any general 
classification law. 

On the other hand if the courts should say that the 
power to amend special charters exists, notwithstand- 
ing the amendment, then it is safe to predict that no 
general law classifying cities and towns according to 
population will likely be passed because of the prob- 
able desire of a majority of the senators and repre- 
sentatives to leave their own home affairs subject 
to special legislation, and in that event the adoption 
of the amendment will be a useless and unnecessary 
act. 

Under the present Constitution the Legislature has 
the power to provide a general law classifying all 
cities and towns according to population but it has 
never done so to the extent of abolishing all local 
charters. 

It must therefore have been the intention of the 
framers of the amendment to make it mandatory that 
such general law be passed and indeed, the amendment 
itself uses mandatory language when it says ‘“‘the Leg- 
islature shall’ by general law classify all cities and 
towns according to population. 

If the amendment is mandatory, then the falure 
of the Legislature to obey same can but have the legal 
effect of automatically making invalid all special or 
local laws after the next Legislature has met and ad- 
journed, and if it does not have this effect, its adop- 
tion will be useless as I have pointed out. 

The Constitution of 1868 contained a provision 
which reads as follows: 

“The Legislature shall establish a uniform sys- 

tem of township and municipal government.” 

(Section 21 of Article IV) 
which was found unsatisfactory to meet the require- 
ments of local demands in a growing state. Under 
that provision the Legislature was without power to 
pass special or local laws incorporating particular 
cities and towns, as we can now do under the terms of 
section 8 of Article VIII of the Constitution of 1885. 

Section 24, of Article III (which is proposed to be 
amended) has always been construed by our Supreme 
Court as being supplementary to and in harmony with 
Section 8 of Article VIII. (State vs. Sanders, 79 Fla. 
835; 85 So. 333.) 


The proposed amendment apparently has the ef- 
fect of writing into section 24 of Article III a pro- 
vision which at least is restrictive, if not destructive, 
of the provisions of section 8 of Article VIII, which is 
not attempted to be directly amended, and it has al- 
ways occurred to me that if the purpose of the pres- 
ent amendment is simply to abolish local laws with 
reference to charters of cities and towns, that the 
appropriate place in the Constitution to make the 
Amendment would be in section 8 of Article VIII, in- 
stead of in section 24 of Article III, as has been at- 
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tempted. Article VIII of the Constitution is especially 
confined to counties and cities, while Article III em- 
braces the organic provisions which constitute re- 
straints upon the exercise of the powers of the Legis- 
lature. The Courts will no doubt attach significance 
to this place where the amendment is made, and it is 
by no means certain how far the courts would invalid- 
ate the provisions of section 8 of Article VIII in order 
to give effect to amended section 24 of Article III. 

The general rule is to construe apparently conflict- 
ing provisions in different articles of the Constitution 
so as to reconcile them with each other and uphold 
both if possible. (State vs. Butler, 70 Fla. 102; 69 So. 

In concluding my discussion of the proposed 
amendment, I wish to call attention to the insertion of 
the words ‘‘for counties” which has been made in the 
language of the existing constitutional provision after 
the words “special laws.” 

The particular phrase in question in the present 
Constitution reads as follows: 


. except in cases where local or special 
laws are provided by the Legislature that may be 
inconsistent therewith.” 

The same phrase in the proposed amendment has 
been changed to read: 

“... except in cases where local or special laws 
for counties are provided by the Legislature that 
may be inconsistent therewith.” 

What effect will this insertion of the words “for 
counties” in a section of the Constitution found in an 
article dealing with Legislative powers, have upon the 
limitations on the exercise of that power by local or 
special laws as limited by section 21 of the same Ar- 
ticle III? 

Would it not be held by the Courts that under the 
ordinary rules of constitutional construction which re- 
quire the giving effect to every word of a constitution- 
al provision (Crawford vs. Gilchrist, 64 Fla. 41; 59 
So. 963) that the legal effect of this proposed amend- 
ment is to authorize the Legislature to pass any kind 
of special law ‘“‘for counties” which it may choose to 
pass and thereby extend to a county wide scale the evil 
of local legisiation which is now limited to a city wide 
extent only except as expressly permitted by section 
21 of Article III in a limited class of cases? 

Personally, I am of the opinion that all that was 
intended by the insertion of these words “for coun- 
ties” was to preserve the right conferred by section 
21 of Article III to pass local legislation “for coun- 
ties” only insofar as that section permits, but I can 
well see the plausibility of a contention that the lan- 
guage of the amendment could have a much wider 
range of legal effect as an extension of legislative 
power. 

We heard much during the recent primary elec- 
tion of a doctrine popularly called “County Home 


5 


Rule” and we frequently heard it stated by eminent 
lawyers on the stump and in the press that such 
“County Home Rule” could not be accomplished under 
the state Constitution. 

But what of an amended Constitution expressly 
recognizing the right of the Legislature to pass local 
or special laws “for counties”? Does the language of 
the proposed amendment legally have the effect of set- 
ting up in Florida a constitutional provision which 
would expressly give legal effect to a “County Home 
Rule” system of laws, and thereby authorize the Legis- 
lature to pass for any particular county a special sys- 
tem of laws applicable solely to particular counties on a 
broader basis than that now permitted by section 21 
of Article III of the Constitution? 

My own opinion, about the matter, as I have 
stated, is that the language used was not intended 
to have any such far reaching effect, but was only to 
make plain by unequivocal language the _ proposi- 
tion that while the Legislature was to be restricted 
in its right to pass local laws for cities, that it was 
not to be thereby restricted in its right to pass local 
laws for counties in those classes of cases provided 
for by section 21 of Article III. 

At the same time, I can see that the language 
thus unhappily employed may be construed as author- 
izing a much broader field of legislative action in 
passing any kind of a local law “for counties” and 
that this change in language might, by a decision 
of the courts, be held to be broad enough to justify a 
scheme of laws on the order of the proposed “COUN- 
TY HOME RULE” law so widely discussed in the 
recent campaign. 

As to whether such a “county home rule” system of 
laws would be detrimental or beneficial to the state, 
I express no opinion. There are good arguments which 
can be advanced for and against the same, especially 
in Florida where there is such a diversity of inter- 
ests among the several counties. My only object in 
calling attention to the matter at all, is to attempt to 
demonstrate that if the object of the amendment is to 
reduce the number of local bills in the Legislature, 
that the amendment will have no such effect. 

On the contrary, it expressly permits the widest 
range of local laws to be passed as to counties, and 
legislative history will show that there are as many, 
if not more, local bills passed at each session which © 
have nothing to do with municipalities, as those which 
do have to do with municipalities. 

I am heartily in sympathy with the very laudable 
purpose which Senator Wagg had in mind when he 
introduced this amendment. I am heartily in accord 
with the sentiments which have been’ expressed 
through the publicity bureau of the State Chamber of 
Commerce in their efforts to get this amendment rati- 
fied at the next general election. 

At the same time, I think the people of the state . 
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should analyze the amendment in the light of my re- 
marks and what I have pointed out, and then de- 
termine for themselves whether they think the 
amendment as proposed is sufficient for the purpose 
to be accomplished. Let it also be taken into con- 
sideration whether any legal questions will be raised 
by its adoption which will legally and financially em- 
barrass our many thriving cities and towns, while 
the courts are passing upon the operation and effect 
of the amendment with relation to its effect upon 
the existing status of things. 


If the amendment is proposed to abolish local laws, 
it can be readily seen where it has no such effect 
in a general sense, and indeed, it is doubtful whether 
it has any effect whatever except to prohibit new laws 
in futuro incorporating cities and towns, leaving in 
full force and effect all local charters now in force. 

If the amendment is intended to give to cities and 
towns a scheme by which they can form their own 
charters at home without resort to, or approval by 
the Legislature, a reading of the Supreme Court de- 
cisions in Pursley v. Fort Myers, 87 Fla. 428; 100 
So. 366; Merrell v. St. Petersburg, 109 So. 315; State 
v. Sanders, 79 Fla. 835; 85 So. 333, will readily dem- 
onstrate that the amendment does not authorize, any 
more than does the present Constitution authorize, 
the Legislature to delegate to -the people of local 
communities, the right to originate, frame and adopt 
their own city charters and thereby to determine their 
own corporate privileges and powers. 

If the proposed amendment seeks merely to auth- 
orize, not coerce, the Legislature into adopting a uni- 
form system of municipal government and to abolish 
all local city charters, it is unnecessary, for the Legis- 
lature has ample authority to do this under the pres- 
etn Constitution, and if it does so under the present 
Constitution, and finds the experiment unsatisfactory, 
it can go back to the old order of things for relief, 
while relief under the amendment, if it is manda- 
tory, could only be obtained after the long tedious 
process of another Constitutional amendment. 

I know no man in the State Senate who has been 
more conscientious than has Senator Wagg, in en- 
deavoring to remedy the so-called “local bill” evil, 
and my only thought in connection with his pending 
Constitutional amendment is, “Will his remedy work 
without seriously injuring the patient?” 

- I leave the people of the state to form their own 
conclusions as to that after they have considered the 
proposed amendment from the angle that I have dis- 
cussed it here. 

The second Amendment proposed to the Constitu- 
tion is an amendment to Section 21 of Article III, 
by which this Article is to be so changed as to 
provide that the notice required to be given relative 
to local laws shall be submitted in affidavit form to 

the Legislature and recorded in the Journal. 


It will be noted that the sixty-day notice required 
by the present Constitution is cut down to thirty (30) 
days. 

The effect of this amendmert is to abolish the 
rule announced by the Supreme Court in the case 
of STOCKTON v. POWELL, 10 So. 688, in which 
case the Supreme Court held that the Courts would 
not inquire into whether or not the required notice 
had been published as provided by the Constitution. 

It will be further noticed in regard to this amend- 
ment that an exception is made in regard to local 
laws which contain a referendum requiring them to 
be ratified by the vote of the people before they 
are effective. 

The amendment is meritorious only to the extent 
that it will require the Legislature to perform its 
duties in regard to local legislation in a constitu- 
tional manner and will render unconstitutional local 
laws, notice of which has not been published or which 
have no referendum attached to them. At the same 
time the amendment will double the size of the 
Journals of the Legislature and practically double 
the expense of the publication of such Journals as the 
notice of the intention to pass the laws will have to 
be noted in the Journals. 

The distinction between what is a local law and 
what is a general law has never been made clear and 
under this amendment no doubt many laws in reality 
local laws will be passed as so-called general bills un- 
der a designation that they are intended to apply only 
to counties having a population of not less than 10,000 
nor more than 10,002 for example, which will be re- 
sorted to to evade the requirement of publication. 

The amendment will not, as may be supposed, act 
in any-wise as a curb on local legislation. Even though 
notice has never been published of an intention to 
apply for the local legislation the bills would neverthe- 
less be passed if they contained a referendum under 
this proposed amendment. 

Members of the Legislature will no doubt always be 
glad to pass any local law which anyone suggests be- 
cause they can “pass the buck” by attaching a refer- 
endum to the measure and letting it go back to the 
people for ratification or rejection, even though such 
bill is not advertised. 

In my opinion, this amendment will in no wise 
reduce the number of local laws which the Legislature 
is called on to consider at each Session. Its only effect 
will be to require publication of such laws or the sub- 
mission of the same to a referendum before they can 
be constitutionally enacted. To that extent the amend- 
ment is meritorious and should be ‘adopted by the 
people. 


The third amendment is that proposed to Section 
10 of Article XII of the Constitution of the State of 
Florida, relating to education. 
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Section 10 of Article XII, Constitution, now reads 
as follows: 

“The legislature may provide for the division 
of any county or counties into convenient school 
districts; and for ‘the election biennially of three 
school trustees, who shall hold their office for two 
years, and who shall have the supervision of ail 
the schools within the district; and for the levying 
and collection of a district school tax, for the ex- 
clusive use of public free schools within the dis- 
trict, whenever a majority of the qualified elec- 
tors thereof that pay a tax on real, or personal 
property shall vote in favor of such levy; Pro- 
vided, That any tax authorized by this section 
shall not exceed ten mills on the dollar in any one 
year on the taxable property of the district.” 

The effect of the amendment is to strike out from 
the present provision the words which I have under- 
scored above. 

These underscored words constitute a limitation 
upon the power of the people to vote tax levies in 
Special Tax School Districts and restrict the levy to a 
maximum of ten (10) mills. If the proposed amend- 
ment is adopted there will be no limit to the amount 
of millage which may be levied in a Special Tax 
School District. 

In view of the expressions of the Supreme Court 
of the United States in the famous Texas Road Bond 
Case I have serious doubts whether the amendment 
itself conforms to the due process clause of the Fed- 
eral Constitution. 

The due process clause of the Federal Constitu- 
tion provides that no person shall be deprived of life, 
liberty or property without due process of law. In 
matters of taxation the Supreme Court of the United 
States has said that the process of law referred to 
means the exercise of the taxing power by law. To 


submit to the whims and caprices of the electors of 
a given community the right to fix any millage which 
they may arbitrarily choose upon the property of tax- 


payers in the district, many of whom will be denied 
the right to vote because they do not live in such dis- 
trict, is in my opinion, treading very close to de- 
priving the property owner of his property without 
due process of law, unless the proposed amendment is 
so construed by the Courts as to make it permissible 
for the Legislature to fix the legal maximum limit 
beyond which the people cannot vote a tax millage in 
a Special Tax School District. 

My personal opinion about the matter is that if 
the amendment is adopted, the Legislature will have 
the right to limit by statute the maximum amount of 
millage which is now limited only by the Constitution 
itself. If the amendment is so legally construed, its 
adoption will probably have beneficial results. 

On the other hand, if it be construed as conferring 
unlimited power upon the voters of a Special Tax 
School District to levy an unlimited millage by an ar- 
bitrary vote of the people and unrestrained by law, 
the amendment is a dangerous, and probably an un- 
constitutional, measure which should be defeated at 
the next General Election. 


The fourth proposed amendment is that to Sec- 
tion 4 of Article III of the Constitution and its only 
effect is to increase the limitation of compensation for 
members of the Legislature from Six ($6.00) Dollars 
per day to Twelve ($12.00) Dollars per day. 


The amendment goes into effect at midnight on 
December 31st, 1928 without the necessity of legisla- 
tion. 

The amendment—if adopted—will increase the ex- 
pense of holding the Sessions of the Legislature from 
an average of Two Hundred Thousand ($200,000) Dol- 
lars to something over Four Hundred Thousand ($400,- 
000) Dollars per Session. 


No doubt the compensation of members of the 
Legislature should be increased above the figure now 
provided for in the Constitution. 
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FLORIDA STATE BAR ASSOCIATION 


President 
Robert H. Anderson, 


Treasurer 
John B. L’Engle, 
Jacksonville, Fla. 


DADE COUNTY BAR ASSOCIATION 


The offices of the Dade County Bar Association 
have been installed in the Law Library room of the 
new 27-story Court House. It is planned that the 
Association will care for the Law Library when the 
books are assembled. 

*x* * * * 

Judge Edith M. Atkinson of the Juvenile Court 
of Dade County was a delegate to the American Bar 
Association. While there she was elected Vice-Pres- 
ident of the Florida Division of the American Bar 


Association. 
* * * * 


In co-operation with the Legislative Delegation of 
Dade County, the Bar Association is acting as a leg- 
islative bureau for the public in general. Any sug- 
gestion for legislation is referred to a special commit- 
tee for study as to the necessity of the bill, and as to 
the technical details connected with the writing act. 
All bills are then submitted to the Bar Association as 
a whole, each member being furnished with a copy 
for study, and suggestions for the committee group 
which wrote the bill. Upon the completion of bills, 
they are brought up at the meetings of the Bar Asso- 
ciation, at which time round table discussions are 
held. By this means it is planned to have carefully 
drawn bills for the legislative delegation when they 
go to Tallahassee. This method was used at the last 
session of the Legislature with very satisfactory re- 
sults. The Dade County Bar Association has found 
that a lengthy period of discussion will produce a 
more satisfactory bill than the usual hastily drawn 
acts which are introduced in the Legislature. 


Dade County’s new Court House was formally ded- 
icated September 6, with appropriate ceremonies. The 
building is occupied jointly by the City of Miami and 
Dade County. Both City and County jails occupy the 
top floors of the 27-story structure. 

* * * 


The Entertainment Committee of the Dade County 
Bar Association will report in November on their plans 


Jacksonville, Florida. 


Secretary 
Gov Hutchinson, 


for the entertainment of the Florida State Bar Asso- 
ciation in Miami, March 15 and 16. Every effort 
will be made to make this one of the largest conven- 
tions in point of attendance which has yet been held. 
Mr. E. Clyde Vining, of the law firm of Stapp, Gourley, 
Vining and Ward, President of the Bar Association, is 
greatly interested in the coming meeting. 

The Executive Council of the American Bar Asso- 
ciation has selected Miami as a meeting place, and will 
convene there January 15. This will bring to Florida 
an outstanding group of attorneys who have given 
much time and effort to the development of strong 
Bar Associations throughout the United States. It 
was found to be impossible to have the meeting of the 
American Bar Executive Council at the same time as 
the Florida State Bar meeting. However, a number 
of the officials of the American Bar Association have 
customarily spent winter vacations in Miami in the 


past, and it is hoped many will be present for the State 
Bar meeting. 


The mid-year Conference of Delegates of Local 
Bar Associations will meet in Orlando at 9:30 A. M. 
November 10th. 

Robert H. Anderson, president of the Florida State 
Bar Association and ex-officio Chairman of the Con- 
ference will send you the program from his office. 

Please see that your local association is represent- 
ed at this meeting and write me whom you have ap- 
pointed. You are entitled to two delegates for first 
fifty members and one additional delegate for each 
twenty-five additional members, County and Judicial 
Circuit Associations are entitled to one delegate each. 

The former meetings of this Conference have been 
very helpful and we anticipate a splendid meeting 
at Orlando. Plan to be there. 

Sincerely, 
ED. R. BENTLEY, 
Secretary Conference of 
Delegates Local Bar 
Associations. 
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CONSOLIDATION OF SPECIAL TAX SCHOOL DISTRICTS 


By W. S. Cawthon 
State Supt. of Public Instruction 


(Editor’s Note: Superintendent Cawthon wrote the follow- 
ing letter in response to a request for his views on the pro- 
posed school amendment to the state constitution, and the ap- 
pended interview which has been carried in the press. We are 
offering both letter and interview for the information of mem- 
bers of the bar association.) 


Mr. J. C. Cooper, Jr. 
Box 223 
Jacksonville, Florida 


My Dear Mr. Cooper: 


Replying to your kind letter of August 20, I say 
that I thank you for offering me an opportunity to 
prepare an article for the Law Journal on the proposed 
school amendment. 


It so happens that at this time I am so busy on the 
biennial report of this office and on a paper that I 
expect to read before each of the six or seven District 
Association meetings to be held this fall that I hes- 
itate to undertake to comply with your request. 


However, I hope that you will allow me to express 
briefly my views on the amendment to Section 10, Ar- 
ticle XII of our Constitution. 


To my mind, the adoption of the amendment would 
be a backward step and would be decidedly away from 
the trend of the best thought on educational adminis- 
tration today. 


We talk and write much about equality of educa- 
tional opportunity, but unfortunately there yet remains 
much to be done along this line. If we could abolish 
our districts entirely or if we could gradually consol- 
idate the districts in each county until they constituted 
a single district coterminous with the county, we would 
then be in a position to simplify our organization and 
secure a much stronger system for taxation and admin- 
istration than we now have. At present there are far 
too many boards undertaking to manage the school 
affairs of the county. Too many bosses, like too many 
cooks, “spoil the broth.” The county needs one head, 
namely a board of education consisting of five or seven 
outstanding citizens selected from the county at large 
and capable of managing large business affairs. 


Incidentally, this Board should select the county 
superintendent without limitations as to residence. 


It is obvious that the number of individuals capable 
of performing the functions of a county board is lim- 
ited. In some counties it would be difficult to find the 
requisite number ; hence, it goes without saying that if 
the county is divided into districts, it will be impossible 
to find a sufficient number of citizens to make up a 
competent board for each of the districts. 


The adoption of the proposed amendment would 
tend to emphasize: 

1. The property tax. 

2. The smaller unit of taxation for schools and the 
administration of them. 

If my reading and observation mean anything, both 
of the above named results would be undesirable. 

If the amendment should be adopted, the districts 
having the greater wealth in proportion to the number 
of children to be educated would give themselves much 
better educational advantages than the districts less 
favored; consequently, there would be still greater in- 
equalities of educational opportunity as between the 
children of the different districts of a county than ex- 
ists at- the present time and the schools of our rural 
districts would lag further behind those of the city 
districts than ever before. The efforts that we are 
now making to give every child of the State edu- 
cational opportunities comparable with those of every 
other child, and to integrate, educationally, the people 
of the city and those of the country, would be thwart- 
ed. 

With appreciation of your interest in this measure 
and in education generally, I am 

Yours sincerely, 
W. S. CAWTHON, 
State Superintendent. 


The Legislature of 1919 made provision for the con- 
solidation of any two or more contiguous Special Tax 
School Districts, the procedure for effecting such con- 
solidation being similar to that followed in forming 
Special Tax School Districts under Chapter 4678, Acts 
of the legislature of 1899. 

At the time when the adoption of the Constitution 
of 1885 made school districts possible, communica- 
tion was difficult, roads were poor, there was not a 
great demand for high school facilities, and taxable 
wealth was more evenly distributed over the county 
than at the present time. As a consequence, every 
school district was much more sufficient unto itself, 
than it is now. 

Because of the shifting of taxable wealth and of 
the increased demands made upon the schools, many 
districts are now unable to provide funds for the main- 
tenance of standard schools even with aid from county 
funds. 


The inequalities between the financial abilities to 
maintain schools are greater as between districts than 
they are as between counties, for in the establishing 
of district lines the object has been generally to take’ 
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in as much valuable property and as few children as 
possible. Hence it becomes desirable for such a dis- 
trict to be united with another to the end that all 
of the taxable wealth of the larger unit thus formed 
may be made available for schools for all the children 
of this unit. In this way the benefits of superior 
school facilities are brought to a district, rich in chil- 
dren and poor in property. 

The construction of good roads, and the possibili- 
ties of the motor vehicle have made possible this for- 
ward movement. 

In recent years, our county school boards in the 
interests of economy and efficiency, have undertaken 
to provide good school opportunities, especially high 
school opportunities, in certain centers of wealth and 
population and to transport children thereto from 
sparsely settled districts with insufficient wealth to 
maintain good schools. The cost of transportation has 
frequently been charged against the funds of the dis- 
trict from which the children were transported. This 


transaction would appear to be equitable. 

But there is a Constitutional provision in the way. 
Section Ten, Article Twelve of our State Constitution 
requires that the taxes levied within a district shall 
be “for the exclusive use of public free schools within 
the district.” The practice of school boards to pay 
transportation from these funds, while manifestly 
sound and progressive, has resulted in trouble in sev- 
eral instances. If the language of the Constitution 
were children within the district instead of schools 
within the district, our fundamental law would not 
handicap us as it does under greatly changed con- 
ditions. 

The section of the Constitution referred to has 
done a wonderful work in the cause of education, but 
as pointed out, it is now an obstacle to progress when ° 
viewed from at least one angle. The remedy is plain, 


viz: the consolidation of districts and the final merg- 
ing of the district and county systems into a single 
system. 
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THE REMEDY BY PROHIBITION IN FLORIDA AS AFFECTED BY SOME RECENT SU- 
PREME COURT CASES, AND INVOLVING A STUDY OF ALL FLORIDA CASES, AND AN 
EXAMINATION OF THE ANCIENT COMMON LAW SOURCES AND THE LEADING 
ENGLISH AND AMERICAN AUTHORITIES. 


By CHARLES P. COOPER 
of the Jacksonville, Florida, Bar. 


(Copyright 1928 By Charles P. Cooper.) 


NOTE. Part I of this Article will discuss generally the common law authorities and the leading English and American 
eases upon the subject of the scope, nature and propriety of the writ of prohibition, and an analysis of the recent decision of the 
Supreme Court of Florida in the case of Crill v. State Road Department, and comparison of the doctrines therein stated, with 


said authorities above mentioned. 


Part II of this Article, to be published in a later issue of the Law Journal, will deal with the subject of “jurisdiction” of 
the lower court in general, in prohibition proceedings; and sources of jurisdiction, particularly in statutory condemnation pro- 
ceedings; and all of the Florida cases will be reviewed and compared; and there will be some discussion of the two recent pro- 
hibition cases in the Florida Supreme Court, State ex rel v. Rowe and Brown v. Rowe. 


Erroneous Impressions Concerning the Writ 
of Prohibition 


There is no legal remedy, no common law writ, of 
which so much that is erroneous has been written, 
in text books and in certain classes of judicial de- 
cisions in America, as that of the remedy by writ of 
prohibition. Not only has much been written in su- 
perficial works and judicial opinions that is not sound 
or correct law, but much that has been written is com- 
monly misunderstood; due chiefly to failure of lawyers 
and judges to go back and really examine common law 
sources and principles upon this subject. 

For the most part, the text books which are sup- 
posed to include this subject, are very weak and inad- 
equate. As usual, they are little more than poor di- 
gests, containing the customary phrases, “It has been 
held thus; and it has been held so,” generally with 
no serious effort to trace out and ascertain the sound 
and true principles where the cases vary or conflict; 
nor to estimate the quality value and weight of dif- 
ferent judicial opinions. : 

Examples of this will be given hereinafter. 

THREE RECENT DECISIONS 

There are three recent decisions of the Supreme 
Court of Florida (all at June term, 1928) upon appli- 
cations for writ of prohibition, in original proceedings, 
to prohibit proceedings in Circuit Courts, presenting 
interesting features for discussion and comparison. 
Said cases are at this writing unpublished. 

The cases are Brown, et al. vs. Rowe, Circuit 
Judge, (opinion filed July 19, 1928); State ex. rel. 
vs. M. G. Rowe, Circuit Judge, and Crill, et al. vs. 
State Road Department of Florida, and A. V. Long, 
Circuit Judge. 

THE CRILL CASE 


The last case will be analyzed and discussed first, 
and then certain comparisons with features of the 
first two cases above will be made. 

The writer represented the applicants for prohibi- 
tion in the Crill case; and made a fairly adequate but 


hurried examination of the remedy and procedure and 
questions of jurisdiction involved, before filing the sug- 
gestion, and of course relied upon the previous de- 
cisions of the Florida Supreme Court. 

Since the opinion handed down in that case, de- 
nying the writ, the writer has been moved by certain 
words in the opinion and procedure in the case, to 
make a more exhaustive examination of the subject; 
and has thought that the results of his labor might 
be of some service and interest to the Bench and Bar 
in future cases from time to time. 

The Supreme Court in the opinion said: 

“It is therefore manifest that the contention of 
the applicants here that, if Chapter 10,118 be un- 
constitutional, the court is without jurisdiction 
of the subject matter, is fundamentally wrong.” 

This statute (Acts of 1925) is that which creates 
a certain condemnation proceeding with authority in 
the State Road Department to bring it, as more par- 
ticularly set out hereinafter. 


A FAR-REACHING DECISION 

The decision is a far-reaching one in many re- 
spects, as it affects directly or indirectly, many im- 
portant principles, particularly relating to jurisdiction 
of Circuit Courts and in statutory proceedings, and 
particularly in eminent domain proceedings, and 
the sources of jurisdiction in such proceedings; what 
are jurisdictional matters, as well as the matter of the 
propriety and availability of the remedy by writ of 
prohibition. 

The writer has found so much that is interesting, 
legally and historically in the course of this exam- 
ination, and so much that is contrary to many gener- 
ally current ideas upon this subject, that it is believed 
that it may be interesting, as well as useful to others. 

It is difficult to compress the discussion within 
reasonably limited space; and while much must be 
omitted which would tend to completeness, so much 
will be presented as will be permissible. 


The writer will embody what he has found from : 
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common law sources, from English cases, from the 
few American cases in which the question has really 
been examined (including certain decisions of the 
United States Supreme Court) and will briefly review 
all the Florida cases which he has been able to find, 
and will refer to certain text books. 

PROCEDURE IN CRILL CASE 

In the Crill case, it was sought in the Supreme 
Court to prohibit the State Road Department of Flor- 
ida and the Circuit Judge, Hon. A. V. Long, from pro- 
ceeding with a condemnation proceedings in the Cir- 
cuit Court. The applicants for prohibition were own- 
ers of the land, the defendants in the condemnation 
proceeding. 

The applicants had moved the Circuit Judge to 
dismiss the entire proceeding because the statute un- 
der which it was expressly brought was unconstitu- 
tional. (Chap. 10,118 Laws of 1925). 

Subject to that motion, they had also moved to 
strike out, and dismiss, as to the portion of the peti- 
tion which sought to condemn 6,000 cubic yards of 
sand on their lands outside, but abutting upon, the 
proposed right-of-way, upon the ground, in substance, 
that the true meaning of the statute did not include 
the power to take such sand, and the Road Department 
and the Court were without jurisdiction to bring and 
entertain, respectively, said proceeding. 

Said Chapter 10,118, Laws of 1925 (Regular Ses- 
sion), in substance enacts: 

1. The State Road Department is authorized to 
exercise eminent domain powers to obtain land and 
property for rights of way and material and property 
useful and necessary for road building purposes. 

2. That said Department, for the purposes of the 
statutes, is incorporated. 

3. That the procedure in condemnation proceed- 
ings under the statute, shall be as prescribed under 
Sec. 1503 et. seq. Rev. General Statutes (as to con- 
demnation by counties). Other provisions of the 
statute are immaterial to this discussion. 

THE APPLICATION FOR PROHIBITION 
IN THE SUPREME COURT 

Said motions, being denied, the application for pro- 
hibition was made in the Supreme Court, upon the 
grounds, in substance: 

1. That the statute creating the special statutory 
proceeding was unconstitutional and void, and there 
was therefore no jurisdiction. 

2. The statute correctly interpreted did not cover 
the sand (part and parcel of adjoining land) and there 
was no jurisdiction as to the 6,000 cubic yards of sand. 

3. That under the statute, upon writ of error, 
the land owners had no right to a supersedeas if the 
condemnor paid the amount of the verdict into court; 
hence, prohibition was necessary. (See Rev. Gen. 
Statutes, Sec. 1513). The sand could be excavated and 


hauled off under a void judgment merely by paying 
the money into court and the owners’ land converted 
into a state highway. There could be no action of 
tort against the State Road Department for the dam- 
age. The only adequate remedy was prohibition. 

The Circuit Judge, by a demurrer, attacked the 
propriety of prohibition as a remedy. 

The State Road Department filed an answer, con- 
troverting the merits, to-wit, contending that the 
statute is constitutional, and that its proper construc- 
tion permits the condemnation of said sand. 

At the oral argument of the case, the court an- 
nounced that it did not desire to hear any argument 
on Judge Long’s demurrer (as to the propriety of the 
remedy by prohibition) but desired the argument con- 
fined to the question of constitutionality of the statute. 
and its proper interpretation. 

This was done. 

The attorney for the applicant, who is also one 
of the parties (the writer of this article) thereupon 
made no effort to file reply briefs to the briefs filed 
upon demurrer (owing to the summary nature of the 
proceeding, and short return day, demurrants’ briefs 
were filed in court on the day of the argument). Ap- 
plicants had previously filed a short memorandum 
citing some authorities, but without seeing the briefs 
for the other side, upon the attack upon the remedy. 

It will be observed, therefore, that the applicants 
never had a real and complete hearing upon the rem- 
edy, either by brief or upon oral argument. 

The Supreme Court after confining the argument 
to the merits, as above stated, later decided the case 
upon the propriety of the remedy, upon the demurrer, 
sustaining the demurrer, refusing to decide the merits. 

(Note: As this case is still before the courts (ex- 
cept as to the prohibition feature), the constitutional- 


ity of the statute, and its correct interpretation, will 
not be discussed. ) 


SUBSEQUENT RULING BY CIRCUIT JUDGE 

Since the prohibition was denied and the owners 
of the property filed answers, the Circuit Judge has 
held that the correct interpretation of Chapter 10118 
will not permit the taking of sand constituting part 
of real property outside the right-of-way, although 
his previous ruling stands, that the statute is consti- 
tutional. 

THE SUPREME COURT’S DECISION IN 
THE CRILL CASE 

The court substantially held as follows: 

The court put to itself the question “whether upon 
facts alleged in the application, this:court would be 
authorized to issue a writ of prohibition, &c.” 

The opinion then says the writ is that process 
that “prevents an inferior court or tribunal from 


usurping or exercising a jurisdiction with which it has 
not been vested by law. 
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“That it is an extraordinary writ because it only 
issues when the party seeking it is without other ad- 
equate means of redress for the wrong about to be 
inflicted by the act of the inferior tribunal.” 

Then follows, copied from the old Malone case 
(Florida) a long quotation from the McConiha and 
Leonard cases (hereinafter discussed). That part of 
the opinion is quoted herein a little further on. 

It was held by the court that the writ will not issue 
to prevent an inferior judge from declaring the law 
or doing an act, when he has prima facie jurisdiction 
however erroneously he may decide or act. The court 
then, says: 

“Thus it was held that the writ did not lie to 
prevent the circuit court of the City of St. Louis 
from entertaining proceedings for the condemna- 
tion of property on the ground that it had no ju- 
risdiction of the special class of property involved 
in the proceedings.” Spelling on Extraordinary 
Remedies, Sec. 1724, 2nd Ed., citing State v. Val- 
liant, 100 Mo. 59, 13 S. W. 398. 

The court further held: 

The Cireut court had jurisdiction of the subject- 
matter; that is of the condemnation proceeding. That 
whether this statute, Chap. 10118, (creating this pro- 
ceeding and right to exercise eminent domain) is 
constitutional, and whether the statute gives the con- 
demnor the power to condemn the particular kind of 
property sought to be condemned in the proceeding, 
is not a question of jurisdiction in the court over the 
subject matter. 

That on the contrary it goes to the question of the 
right of the condemnor to condemn; which question 
would be decided in the conduct of the proceedings by 
the circuit. 

That the Circuit Court does not derive its juris- 
diction from the statute, Chap. 10118, but had it _— 
before the enactment thereof. 

That if applicants prevailed in this case, it adit 
permit prohibition against a circuit court in any case 
where plantiffs’ ‘right depended on a statute claimed 
by defendants to be unconstitutional and the defend- 
ants feared the decision of the inferior court would or 
had been against them, and there would be no adequate 
remedy by appeal, writ of error, certiorari. 

That the Supreme Court would become the forum 
for testing in advance all constitutional questions at- 
fecting the rights of the parties, which either party 
might fear would be decided against him in the trial 
court, thus amounting to a usurpation of the jurisdic- 
tion of the trial courts. 

That the statute conferring jurisdiction of con- 
demnation proceedings generally, is not attacked, and 
could not be, because the jurisdiction is not only con- 


ferred by statute, but by Article V, Section 11 of the 
Constitution. 


If Chapter 10,118, Laws of Florida 1925, is uncon- 
stitutional, reduced to its last analysis, the objection 
would not go to the jurisdiction of the subject matter 
by the court, but that petitioner below is without law- 
ful authority to maintain the proceeding against the 
property in question. 

That this is but a law point to be decided in the 
lower court in the exercise of its jurisdiction. 

That the absence of adequate remedy by appeal, 
or writ of error is not of itself sufficient ground for 
prohibition, provided the Court has jurisdiction (Ital- 
ics the author’s). 

That it is only when the court is without jurisdic- 
tion or is attempting to act in excess of its jurisdiction 
and there is no other adequate remedy, that prohibi- 
tion is proper. 

That the fears of applicants that their remedy in 
case of adverse decision are largely imaginary, citing 
certain cases. 

The intimation is that the jurisdiction is derived 
from the Constitution of the State and from Revised 
General Statutes, Secs. 3276-3295, which are statutory 
provisions in substance giving jurisdiction to the Cir- 
cuit Courts in all instances where the power of emi- 
nent domain is given to a public agency. 

That the writ of prohibition cannot be used as a 
substitute for a writ of error or appeal, or certiorari; 
nor will it lie to prevent the erroneous exercise of an 
existing jurisdiction, 

That jurisdiction of the subject matter means the 
power of the court to adjudicate the class of cases 
to which the particular case belongs. 

It will be seen that the Supreme Court decided the 
case upon certain grounds of the Circuit Judge’s de- 
murrer to the suggestion for writ of prohibition, 
and expressly sustained the demurrer, certain of the 
grounds of said demurrer, as stated by the Supreme 
Court in its opinion being as follows: 

“One of the respondents, to-wit, Hon. A. V. 
Long, Circuit Judge, filed a demurrer to the ap- 
plication .or suggestion for writ of prohibition, 
setting up among other things that the circuit 
court for Alachua County is a court of original 
and general jurisdiction; that said Court has ac- 
quired and has jurisdiction of the parties and 
subject matter ; that the judge of said court is not 
shown to be disqualified to act; that the court 
is therefore empowered to pass upon the consti- 
tutionality of said Chapter 10,118 of the laws of 
1925 and that if said court should err in holding 
said law to be constitutional, the remedy to cor- 
rect such error is by writ of error or other ap- 
propriate proceedings for review. * * *” 


The said demurrer nowhere expressly raises the 
point that the jurisdiction is derived from another 
statute and from the Constitution and not from Chap- ° 
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ter 10118, Laws of 1925, as held by the Supreme Court ; 
but whether that contention was made in the briefs of 
amici curiae, the author does not know, never having 
had copies thereof or opportunity to read same. 

As to the proposition that the jurisdiction in the 
Crill case was derived from other sources, and not 
from Chapter 10,118, the applicants not only had no 
hearing upon that proposition, but the first they knew 
of that contention, was when it appeared in the court’s 
opinion denying the prohibition. 

The Crill case therefore was decided ,and many 
things were stated in the opinion, without a full and 
adequate presentation of the law upon the subject, by 
both sides. 

The case was fully argued upon the constitutional- 
ity and interpretation of Chapter 10118 at the re- 
quest of the court, and not upon the demurrer, upon 
which it was decided. 

Whether or not that decision and opinion are cor- 
rect and comport with the other decisions of the same 
court, the author will have to leave to the determina- 
tion of the Bar of the State. 

The principal authorities cited by the Court are 
either not in point, or conflict with the Crill de- 
cision. 

In its opinion, the court, in part, said: 

“The first question to be determined is whether, 
upon facts alleged in the application, this court would 
be authorized to issue a writ of prohibition stopping 
further proceedings in the circuit court. If this ques- 
tion be determined adversely to the applicants for the 
writ, it will not be necessary for this court to pass 
upon the constitutionality vel non of Chap. 10,118. 
(All italics above except the last are the author’s). 


“The writ of prohibition is that process by which a 
superior court prevents an inferior court or tribunal 
from usurping or exercising a jurisdiction with which 
it has not been vested by law. It is an extraordinary 
writ, because it only issues when the party seeking it 
is without other adequate means of redress for the 
wrong about to be inflicted by the act of the inferior 
tribunal. In the case of State v. Malone, 40 Fla. 129, 
23 So., 575, this court said: 

‘In the case of McConiha et al. v. Guthrie, 
Judge &c., 21. W. Va., 134, it is said, in speaking 
of the writ of prohibition that “it is an original 
remedial writ, and is the remedy afforded by the 
common law against encroachments of jurisdic- 
tion by inferior courts, and is used to keep such 
courts within the limits and bounds prescribed for 
them by law, and should, therefore, in all proper 
cases, be applied without hesitation. But it does 
not lie for errors or grievances which may be re- 
dressed, in the ordinary course of judicial pro- 
ceedings, by appeal or writ of error. It is a fun- 
damental principle, and one which will be strictly 


enforced, that this writ is never allowed to usurp 
the functions of a writ of error, or certiorari, and 
can never be employed as a process for the cor- 
rection of errors of inferior tribunals. The courts 
will not permit a writ, which proceeds upon the 
ground of an excess or usurpation of jurisdiction, 
to become an instrument itself of usurpation, or 
be confounded with a writ of error which pro- 
ceeds upon the ground of error in the exercise 
of a jurisdiction which is conceded. It does not 
lie to prevent a subordinate court from deciding 
erroneously, or from enforcing an erroneous judg- 
ment in a case in which it has a right to adjud- 
icate. In the application of the principle, it mat- 
ters not whether the court below has decided 
correctly or erroneously; its jurisdiction of the 
matter in controversy being conceded, prohibition 
will not lie to prevent an erroneous exercise of 
that jurisdiction.’ The court says, in Leonard v. 
Bartels et al., 4 Col., 95, that a writ of prohibition 
‘is not granted ex debito justitiae, but rests in the 
sound discretion of the court. It is a prerogative 
writ, used with great caution, where the ordinary 
remedies provided by the law are not applicable or 
adequate. It is never allowed to usurp the of- 
office of a writ of error or an appeal. It is used 
to confine inferior courts, in the’ exercise of their 
powers, within the limits fixed by the law. A 
clear distinction is made by the authorities be- 
tween the assumption of jurisdiction, to which 
the court has no legal claim, and the mere er- 
roneous exercise of a jurisdiction with which the 
court is invested. If the inferior court has juris- 
diction of the subject-matter, a mistaken exercise 
of that jurisdiction, or of its acknowledged pow- 
ers, will not justify a resort to the extraordinary 
remedy by prohibition. There must be excess of 
jurisdiction and not mere error in the exercise 
of a jurisdiction which is conceded.’ ” 

“In determining this question therefore, the 
initial inquiry is whether or not the circuit court 
had jurisdiction of the subject matter, its juris- 
diction of the parties not being denied. If juris- 
diction of the subject matter be conceded, prohibi- 
tion will not lie to prevent an erroneous exercise 
of that jurisdiction. 23 Am. Eng. Ency. of Law, 
200, et seq.” 


The opinion in the Crill case, as above appears, 
commences with a long quotation from the West Vir- 
ginia case of McConiha vs. Guthrie. The quotation, 


however, is taken from the case of State ex rel. vs. 
Malone, 40 Fla. 129, 23 So. 575. 


Unfortunately, it is strongly indicated that the 
court did not read said case of McConiha. The quota- 
tion in the judgment of the author hereof, is misap- 
plied and the statement quoted related to an entirely 
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different feature of the case; and the McConiha case 
is one of those which follows the Quimbo case (N: Y.), 
elsewhere discussed herein; and what the McConiha 
case actually did, was to grant exactly the kind of re- 
lief in the Crill case sought, to prohibit a condemna- 
tion proceeding, for the reasons stated in the Crill 
case, under statutes like the Florida statutes. 

The McConiha case is one of the principal author- 
ities quoted and cited, to warrant the refusal of re- 
lief in the Crill case; yet the McConiha case is in op- 
position to the entire theory of the opinion of the 
Crill case. This is elsewhere dwelt upon in detail. 

Another case freely quoted and cited was a Colo- 
rado case. Leonard v. Bartels, 4 Col. 95. 

This quotation was also copied from the Malone 
case (supra). 

The Florida Court, after quoting almost two type- 
written pages in the opinion, therupon deduces its 
opinion from those cases, saying after said quotation: 

“In determining this question, therefore, the 
initial inquiry is whether or not the Circuit Court 
had jurisdiction of the subject matter. Jf juris- 
diction of the subject matter be conceded (italics 
the author’s), prohibition will not lie to prevent 
the erroneous exercise of that jurisdiction.” 23 
Am. & Eng. Encyc. of Law, 200 et. seq. 

Now going back to the said cases of McConiha vs. 
Guthrie, Judge, and Leonard vs. Bartels; the West 
Virginia Court in the former and the Colorado court 
in the latter, made the statements quoted by the Flor- 
ida court, solely with reference to questions of de- 
fective pleadings, process or service of process. 

In the McConiha case, there were two branches of 
the case, to-wit, the application for prohibition, first, 
because the petition for condemnation did not contain 
certain essential allegations, as a matter of pleading, 
and that there were certain defects in process; second, 
because part of the property sought to be condemned 
was not under the statutes subject to condemnation. 

The West Virginia Court in the part quoted by the 
Florida court was discussing the matters of plead- 
ings and process. 

The court held in effect that the lower court had 
jurisdiction as to part of the land sought to be con- 
demned. This was not questioned. It held, therefore, 
that there being a case of which the court had juris- 
diction as to that part, that the court could itself de- 
cide whether its own process had been validly served 
and could pass upon the sufficiency of the pleadings. 

But as to the part of the property which the statute 
did not permit to be condemned, the West Virginia 
court held there was no jurisdiction in the lower court 
to condemn it. Jt was beyond its power. 


And the court issued a writ of prohibition, because 
the statute of the State in effect did not give the prop- 
erty owner a right to a stuy or supersedeas of the judg- 


ment of condemnation, pending appeal; which is the 
same as the situation under the Florida statute. 

Now suppose in the McConiha case that none of 
the property could have been condemned, for lack of 
statutory authority to take it; can it be doubted that 
the writ of prohibition would have been issued as to 
the entire case, instead as to only the part of the prop- 
erty which could not be taken? 

Referring back to the Colorado case again, we find 
that the court was dealing with a mere ordinary law 
suit (not eminent domain) that there was a question 
as to the validity of process only. P 

There was a case which could be brought; a plain- 
tiff who could bring it; a defendant who could be sued. 
Of this case, no question was made that the lower 
court had jurisdiction. 

The Supreme Court held that there being a case 
with ordinary question of process and service, the 
lower court could pass on that; and there was an ade- 
quate remedy by appeal of writ of error. 

There was no question going to the existence of the 
very case itself; whether it could be brought into ex- 
istence at all, by anyone. 

The Florida Supreme Court in the old Malone case 
correctly quoted and applied the said cases, because in 
the Malone case also, there was a mere question of serv- 
ice of process; no question of the existence of that kind 
of case itself and the very power of operating through 
the processes of the court. 

With the foregoing comments and explanations, 
I shall now quote from certain unquoted parts of the 
opinion in the McConiha case; from which it will be 
seen how the cases have been misunderstood and mis- 
applied; and how the McConiha case actually conflicts 
with the entire Crill case decision and opinion. 


The West Virginia Court, in said McConiha case 
said: 

“Second—Does the writ of prohibition lie. to 
prevent the taking or invasion of such dwelling- 
house and twenty feet of land for a public use? 
It is, as before stated, very clear that the circuit 
court, in the case before us, had, originally, gen- 
eral jurisdiction of the subject-matter in contro- 
versy. If the writ lies, then it can only do so, be- 
cause said court has exceeded its legitimate pow- 
ers in awarding the condemnation of dwelling- 
houses. The statute is mandatory and declares, in 
express and positive terms, that a company shall 
not invade a dwelling-house or any space within 
twenty feet thereof. There are no circumstances 
under which such houses and lands can be invaded. 
The company has no discretion, nor can the court, 
to which it applies for the enforcement of its 
rights, exercise any discretion or confer upon it 
any rights or authority which the law thus ex- 


pressly denies to it. The question of the right to © 


| 
q 
{ 
| 
| 
i 
| 
i 


16 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


condemn such houses and lands arose incidentally 
or collaterally during the proceedings, and the 
court having no jurisdiction or power to condemn 
or invade the same, clearly exceeded its legitimate 
powers in appointing commissioners to invade 
such property. The action of the court in this mat- 
ter was not an erroneous exercise of conceded jur- 
isdiction, as was the case in the particulars here- 
inbefore considered, but was entirely without auth- 
ority or jurisdiction. For this eacess or abuse of 
authority the petitioners have no remedy in the 
ordinary course of procedure, in said circuit court 
or by writ of error. By Section 48 of chapter 42 of 
’ the Code, hereinbefore given, the court is prohib- 
ited from making any order to stay the company 
from invading the property reported for condem- 
nation, unless the company is insolvent or to pre- 
vent irreparable injury. And even if said circuit 
court had power to make such order, it would 
be hopeless, if not absurd, to apply to it for such 
order after it had decided that the property was 
subject to condemnation. Nov could there be in 
such case adequate redress by writ of error to the 
Appellate Court, for, in all probability, before the 
proceedings had so far progressed as to entitle 
the owner of the property to such writ the house 
would have been removed and the railroad con- 
structed over its ruins. I am, therefore, of opin- 
ion that the rule awarded herein, on the 26th day 
of July, 1882, as aforesaid, against F. A. Guthrie, 
Judge, &c., and the Winifrede Railroad Company 
be made absolute to the extent of prohibiting the 
said F. A. Guthrie, &c. (Italics by the author here- 
of.) 
“21 W. Va. 134, 150-151.” 


In that case, as in this, it is the peculiar combina- 
tion of circumstances that makes prohibition the prop- 
er remedy. 

If in the Crill case, the Circuit Court had jurisdic- 
tion of the case generally to condemn land for right of 
way, yet if the correct interpretation of the statute 
did not give the right to condemn the sand, part of land 
adjoining the proposed right of way, the court would be 
going beyond its powers to make a judgment to take 
the sand. 

Under the McConiha case, the prohibition should 
have issued as to the sand, even if it be conceded for 
the sake of the argument that the court could try the 
case as to the right-of-way, because the excavation of 
the sand involves an irremediable damage to the own- 
ers’ land. 

As to said sand, the McConiha case was authority 
for exactly the opposite to the proposition for which 
the Supreme Court of Florida cited it. 

The Florida Supreme Court in the Crill case cited 
Spelling, Secs. 1716, 1724, 1725 and 1726. 


How it failed to learn from Sec. 1726 what the 
McConiha case actually decided, seems difficult to un- 
derstand. 

As a matter of fact, said Secs. 1725 and 1726 fully 
warrant the relief sought in the Crill case. 

There is not space to quote them here. 


NO REMEDY BUT PROHIBITION ADEQUATE 

In a case like the Crill case, no other remedy but 
prohibition would be adequate and effective. 

In said case, extraordinary remedies or writs, avail- 
able (if any there be) after judgment of condemna- 
tion, would be entirely inadequate and with no certain- 
ty of protection. 

It is to be remembered that the Road Department 
was trying» to condemn and take 6,000 cubic yards of 
sand of the applicants constituting part of their land 
adjoining the right-of-way (and outside thereof). 

With modern excavating appliances and tractors, 
a great amount of sand can be excavated and taken 
in a few hours. 

The taking of this sand, in cases of this character, 
might involve the destruction of timber on the land, 
the destruction of a fruit grove or farm, or home. It 
is not like taking a mere right of way over vacant 
land, which will remain there (although this, too, 
might involve destructive processes and irremediable 
damage), but it involves a preliminary destruction of 
the land of the owner. 

It is obvious, that there being no right to a super- 
sedeas upon writ of error, the Road Department could, 
if it saw fit, pay the amount of the judgment into 
Court, go upon the land, destroy it, and with modern 
appliances, have all or a large part of the sand exca- 
vated and transported, before the parties could pre- 
pare the proper papers, get necessary copies of the 
record or parts thereof, go to Tallahassee, get an ap- 
pointment and a hearing, and get some kind of stay 
order (if any) and get the same served. 

If a single tree was cut down under a void statute 
and void judgment, or a single fence was cut, or if 
one board was taken from a building, or if there was 
any excavating of any sand at all, or if one load of 
sand was hauled away, after judgment, while the 
owners were trying to get some kind of writ or order 
from the Supreme Court, such writ or order would be 
inadequate. 


There can be no action for damages against the 
Road Department. 
Only a writ of prohibition which would stop the 


proceeding before judgment would be certainly ade- 
quate. 


Refusal of such writ, and requiring the owners to 
try to get other writs, after judgment, would merely 
be gambling with the owners’ property, because it 
would be a mere matter of speculation, as to whether 
such other remedy would be adequate and in time. 
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Clearly any doubt as to the promptness and ade- 
quacy of other remedies should be resolved in favor 
of the property owner, and prohibition should be ap- 
plied. 

The author will undertake to show in Part II of this 
article that the Florida Supreme Court has acted upon 
the last mentioned principle in a comparatively re- 
cent decision, although it refused to do so in the Crill 
case. 

THE REFUSAL WAS UPON THE LAW, NOT 
UPON DISCRETION 

It will be noted that in the Crill case, the refusal 
of the writ of prohibition is placed not upon the 
ground of discretion, but upon the position that there 
was no case made which would permit its issue, as a 
matter of law. 

The court stated at the outset: 

“The first question to be determined is whether 
upon the facts alleged in the application, this court 
would be authorized to issue a writ of prohibition * * * 
If this question be determined adversely to the appli- 
cants * * * it will not be necessary for this court to 
pass upon the constitutionality vel non of Chapter 
10,118.” 

(Italics the author’s.) 

THE CRUX OF THE CRILL CASE 

The real basic idea underlying the decision in the 
Crill Case, seems to be that the Circuit Court has a 
kind of general jurisdiction of all condemnation pro- 
ceedings by virtue of Revised General Statutes, Sec- 
tion 3276 to 3295. 

This ignores that this, to the extent it goes, is only 
by statute. It is not through inherent common law 
powers of a court of general jurisdiction. This juris- 
diction could be conferred on other tribunals by 
statute. ) 

Combined with the above idea, is the thought that 
if the Circuit Court has jurisdiction generally over all 
condemnation proceedings as a class of cases, that 
included in that jurisdiction is the power to determine 
that a given casé is within the class of cases and wheth- 
er the condemnor has the power to take; and an er- 
roneous decision upon this question is a mere error .of 
law in a matter which the court has jurisdiction to 
decide. 

(This view ignores many principles which are dis- 
cussed in this article; but at present will be mentioned 
only that we are confronted with the inability to ob- 
tain a supersedeas on writ of error in this class of 
proceeding; and also that it is an erroneous view 
to think that prohibition cannot ever issue where a 
court has power to decide the question of its own ju- 
risdiction, but decides it erroneously). 


Blended with the above ideas is the conclusion that 
jurisdiction under the permissive terms of Article V, 
Section 11 of the Florida Constitution, Section 3276 


Revised General Statutes confers jurisdiction in the 
Crill case, and that Chapter 10118 does not confer 
jurisdiction on the Court but only creates the right 
to take in the condemnor. 

(This ignores many principles to be mentioned 
hereinafter. Only these will be mentioned here: That 
the said Section 3276 expressly conters jurisdiction 
only after statutory power and authority to take have 
been conferred on some public agency by statute; and, 
aside from said eapress provisions, in a statutory pro- 
ceeding to exercise statutory rights, the existence of 
the statute creating the right in a public agency is 
jurisdictional.) 

Note: The first words in the statute, which the 
Supreme Court intimates gives jurisdiction to the Cir- 
cuit Court, undermines the entire decision in that case, 
the same being: 

“In all cases where the right to take private 
property for public use without the consent of the 
owner has been heretofore or shall be hereafter 
conferred * * * upon any State, County or Mu- 
nicipal authority * * * it he or they having such 
right may file a petition in the office of the 
Clerk of the Circuit Court * * *.” 

It is only upon the prerequisite condition that the 
right to take has been conferred, that jurisdiction is 
given. 

The very first allegation of that petition must be: 

1. “The authority under which the petitioner 
claims the right to take the property.” 

Sec. 3276 Revised General Statutes. 

Without Chapter 10118, there would be no right 
and authority to take “conferred’’, therefore no juris- 
diction. 

These matters will all be further discussed as this 
article proceeds. 

Unless and until some other statute confers the 
right to condemn, upon the agency, the petition can- 
not be filed in or entertained by the Circuit Court un- 
der said Sec. 3276 et seq. 

PRINCIPLES OVERLOOKED BY THE 
SUPREME COURT 

The opinion ignores that: 

The power in the State Road Department to take 
is immediately coupled with and part of the taking 
through the judicial proceeding. The proceeding is an 
indispensable part of the power to take; and the 
power is indispensable to the proceeding. Both io- 
gether are essential to the exercise of eminent domain. 

There must be a public agency in whose favor 
the court may adjudicate the taking, and to whom it 
can adjudge the property; and if the public agency 
has no power to take, the court has no jurisdiction to 
adjudicate the property to it. 


The joint functions of two public agencies, the State 
Road Department and the Court are indispensable’ 
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to the expropriation of the property by power of em- 
inent domain. 

The opinion assumes that a special statutory pro- 
ceeding, the basis of which is a special statutory pow- 
er, can be one of a class of cases, even if the statute 
creating the power in the public agency and prescrib- 
ing the procedure to be used, is void. 

The court ignores the peculiar nature and charac- 
ter of eminent domain proceedings, which are not or- 
dinary “cases” or “suits.” 

These matters will be elaborated upon further on 
in this article. 

MATTERS WHICH THE WRITER OF 'THIS 
ARTICLE WILL ATTEMPT TO 
DEMONSTRATE 

The writer will seek to demonstrate that at com- 
mon law, the following principles prevailed: 

First. That the writ of prohibition was a writ 
of right, where an aggrieved party applied for it. 

Second. That it was not governed by technicalities, 
but was freely issued, even to the extent of being is- 
sued upon application of a stranger to the suit. 

Third. That where an aggrieved party applied for 
it, it issued to prohibit a proceeding (a) without the 
jurisdiction of the Court; (b) where the Court had 
jurisdiction of the subject-matter but was exercising 
unauthorized powers; (c) or where the Court was pro- 
ceeding contrary to right and in violation of the law. 

Fourth. That only when a stranger to the suit 
applied for the writ, was the granting thereof dis- 
cretionary. 

Fifth. That the fact there was a right of appeal 
in the lower court did not always prevent its issuance. 

Sixth. That any right of appeal or by writ of er- 
ror, to be considered in opposition to its issuance, must 
be as adequate as the prohibition; and to be so, must 
not be too slow or without supersedeas or stay, &c; 
but even so, prohibition may be issued. 

Seventh. That the existence of other extraordinary 
remedies does not prevent its issuance; that the other 
remedies must be in ordinary course and must give 
full protection. 

Eighth. That sound practice, public policy, and 
public and private economy favor its ready issuance, 
as a preventive remedy. 

He will further demonstrate, based upon said prin- 
ciples: 

1. That in Florida where an _ unconstitutional 
statute attempts to give a public Board a power to ex- 
ercise eminent domain through the processes of a 
court, that such invalidity of the statute deprives the 
Board and the court of jurisdiction and power to func- 
tion in the case; and they should be prohibited. 


2. That where such public Board seeks to con- 
demn for public use a class of property not covered 
by such statute, there is no jurisdiction and power 


in such Board and in such court as to that part of the 
property; and they should be prohibited. 

3. That jurisdiction is not expressly conferred by 
Article V, Sec. 11 of the Constitution, but said sec- 
tion is permissive of its being conferred by legisla- 
tion, on circuit courts. 

4. That the statute to which the Supreme Court 
refers (without designating it), as conferring juris- 
diction generally upon circuit courts, secs. 3276 et seq. 
Rev. Gen. Stats. expressly confer such jurisdiction 
only where some other statute gives the right to some 
public or quasi public agency to take; that is to exer- 
cise the right of eminent domain. 

That if there is no statute conferring the right to 
take, or if the statute is void, then under the express 
language of Sec. 3276, no jurisdiction is conferred up- 
on the circuit courts. 

5. Thatjurisdiction therefore must depend upon the 
validity and interpretation of Chapter 10,118. 

6. That the jurisdiction in a condemnation proceed- 
ing is rooted in, and based upon, the particular statute 
creating it, and must stand or fall with the statute; 
and is not derived from the constitution alone, rela- 
tive to circuit courts, as apparently held in the Crill 
case. 

7. That the proceeding in eminent domain is sui 
generis, and lies dormant in the State until created 
by statute; and the rule applies with especial force 
to that kind of proceeding, that jurisdiction must stand 
or fall with the statute, and is not derived from the 
constitution independently of the statute. 


8. That the statement of the court to the effect 
that the statute conferring jurisdiction in the Circuit 
“is not attacked, nor could it be’, for the jurisdiction 
‘is not only conferred by our general statutes, but 
also by the broad and comprehensive language of Sec- 
tion 11, Article V of the Constitution * * * ” is un- 
tenable. 

9. That it is not sound or correct doctrine, that 
a Circuit Court may erroneously decide a question of 
jurisdiction in its own favor, by holding a statute 
constitutional when it is not, or by incorrectly inter- 
preting a statute, and that prohibition thereupon will 
not lie merely because the court has the primary pow- 
er or jurisdiction to pass upon its own jurisdiction, 
and merely because it would have jurisdiction of the 
case if the statute were constitutional or if the statute 
had the meaning the court erroneously gives it. 


10. That it is only when the court has correctly 
decided that it has jurisdiction, that prohibition will 
not ordinarily lie; not because the lower court has 
so held, but because the higher court has concluded 
that the decision of the inferior court upon that point 
is correct. 


11. The statement in the Crill opinion that the 
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court has jurisdiction of the parties is entirely in- 
correct and immaterial. 

The only thing which had been filed was a special 
appearance for the purpose of a direct attack upon the 
jurisdiction of the court, first, as to the entire pro- 
ceeding, and subject to that, as to the sand. 

If the statute was invalid, the whole proceeding 
was void, including the process, and there was by vir- 
tue thereof neither jurisdiction of parties nor prop- 
erty. 

If there could be no judgment in rem and in favor 
of the condemnor, the statute being invalid, or if the 
sand was not within the statute, the court was wholly, 
or as to the sand, impotent. If there could not be a valid 
judgment, in whole, or in part, against the property, 
to that extent jurisdiction of the parties is immaterial. 

12. That the Florida cases themselves involving 
the writ of prohibition (which are quite numerous) 
decided from time to time during a long period of the 
history of the Florida Supreme Court, in the mat- 
ters actually decided and in the actions of that court, 
are not in harmony with, and do not support, the 
theories of the opinion in the Crill case; and this ap- 
plies to some of the recent cases, as well as to the older 
ones. 


COMMON LAW GOVERNS THE WRIT 
IN FLORIDA 


In Florida the writ of prohibition is governed en- 
tirely by the common law, with reference to its pro- 
priety as a remedy, and its scope, and as to the cir- 
cumstances under which it will be issued. 

The provisions in the Constitution of Florida, Sec. 
5 of Article V, and Sec. 11 Article V, respectively, 
give the Supreme Court and Circuit Courts jurisdic- 
tion to issue writs of prohibition, but only in general 
terms. 

The common law writ is, therefore, meant in the 
Constitutional provisions above, and the Legislature 
cannot change the features of this common law remedy 
provided for in the Constitution itself. 

There are certain statutory enactments relating to 
procedure, upon application for the writ, but the mat- 
ters of substantive law governing its nature, scope and 
propriety are still as at common law. 

See Secs. 3585-3591 Rev. Gen. Stats. 

There is a Supreme Court Rule, No. 27, p. 164, 
(Crawley’s Rules,) which provides for certain general 
procedural regulations in applying for the writ; but 
in no way attempting to change the substantive law 
relating to the writ. 


NECESSARY TO INVESTIGATE COMMON LAW 
SOURCES 


To understand this remedy, therefore, we must 


seek information in as ancient histories and sources 
of the common law as we may find available, and 
we must go back to the old and modern English cases, 
correctly to ascertain what this writ was at common 
law and what principles governed its use. 

If any lawyer should have the patience to follow 
through this article, he will, unless he has previously 
made a real examination of the law of this subject, 
find many surprises, and if he has not made such 
study, he will find himself well rewarded, if he ever 
has occasion to use the remedy by prehibition, cer- 
tainly not by anything original in the author’s work, 


-but from the labors which his studies have required 


upon this subject, which have produced, from many 
competent and from some great, sources, valuable en- 


_lightenment and data. 


MATTERS HELD BY AUTHORITIES AS TO 
WRIT OF PROHIBITION 


The courts have frequently held that the writ of 
prohibition is proper, where the question of juris- 
diction is involved, in the following kinds of cases: 

1. When jurisdiction depends upon a void statute. 

2. Where there is a misconstruction of a statute 
upon a matter of jurisdiction. 

3. Where the court has jurisdiction, but ,exceeds 
its legitimate powers or jurisdiction. 

4. Where no appeal is allowed by law. 

5. Where an appeal is an inadequate remedy. 

6. Where an appeal is not sufficiently speedy. 


PLAN OF DISCUSSION 


As there are many things said by the court in the 
Crill case (some of which perhaps are not necessary to 
the decision of the case), which will doubtless be quot- 
ed and used by attorneys and judges in other cases, 
and many of which the author of this article has not 
found to be in harmony with other decisions by the 
same court, nor in accordance with what seems to 
be the common law, as stated by many of the author- 
ities upon the subject; and as the author has found 
much in the old works and in both ancient and later 
decisions, English and American, as to the scope and 
propriety of the writ of prohibition, some of which 
may be interesting and useful, some of these mat- 
ters will now be set forth somewhat at length. 

In the second installment of this work, to appear 
in the November issue, there will be a more detailed 
discussion of the question of jurisdiction and statutory 
proceedings, sources of jurisdiction, etc., and with 
citations of authorities; and also all of the Florida cases 
involving the writ of prohibition will be reviewed and 
discussed, the effect of the existence of other rem- 
edies and the adequacy thereof, etc. 
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A LEADING ENGLISH CASE 


In England when the case next to be mentioned, 
came to be considered (1867), certain doubts and un- 
certainties had arisen as to what the true common law 
principles had been, upon certain features of this 
remedy. To clear up these matters, evidently a very 
thorough study was made upon the subject, the re- 
sults of which are announced in the opinion in the 
case. 

It will be observed therefrom how far from the 
Common law some American courts have drifted. 

In this great case of the Mayor of the City of Lon- 
don v. Cox, decided in the House of Lords, we have 
one of the most learned and thorough considerations 
and reviews of the English cases, to arrive at the na- 
ture and scope of the writ of prohibition at common 
law. This, and the next English case herein reviewed 
are apparently the most authoritative statements of the 
law upon this subject anywhere in existence. 

As the California Supreme Court says, “Learning 
was exhausted” upon the subject. 

As there may be many readers of this article to 
whom the report of this case will not be available 
more full quotations from the case than would other- 
wise be resorted to, may be justified if not necessary, 
said case being reported in English Reported Annoted 
(Vol. 2) (1867) Pgs. 2404-2431. 

In order to show that the Florida Supreme Court 
is in error in stating that the writ is discretionary and 
does not issue ex debito justitiae, we quote from the 
opinion as follows: 

“The writ of prohibition at suit of a party is not, 
as it was thought to be by some eminent Judges at the 
close of the seventeenth century—see, per Chief Jus- 
tice Holt, Clay v. Snelgrove (L. Ld. 578), and the de- 
cision of the same Judge in Wharton v. Pitts (2 Salk. 
548) overruled in Velthasen v. Ormsby (3 Term Rep. 
315)—in the discretion of the Court. This erroneous 
opinion may in part account for the fact that the 
cases reported to have occurred in the seventeenth 
century and the early part of the eighteenth, under 
the head of Prohibition, are not to be reconciled with 
one another or with earlier and later authorities. The 
law upon this question of discretion is thus stated in 
the judgment of the Queen’s Bench in Burder v. Veley 
(12 Ad. & E. 309; 9 L. J. Q. B. 267): 

‘If called upon, we are bound to issue our 
writ of prohibition as soon as we are duly in- 
formed, that any Court of inferior jurisdiction 
has committed such a fault as to found our author- 
ity to prohibit, though there may be a possibility 
of correcting it by appeal. * * * * The question 
then remains, what are the defects that authorize 
and require us to issue the writ of prohibition” 
The answer is, that they are in every case of 


such a nature as to shew a want of jurisdiction 
to decide the case before them. Gardiner v. Booth 
(2 Salk. 548). In whatever stage that fact is made 
manifest to us, either by the crown or by any 
one of its subjects, we are bound to interpose.’ 

“The writ, however, although it be of right in the 
sense that upon an application being made in proper 
time, upon sufficient materials, by a party who has 
not by misconduct or laches lost his right, its grant or 
refusal is not in the mere discretion of the Court; is 
not a writ of course, like a writ of summons in an or- 
dinary action, but is the subject of special applica- 
tion to the Court upon affidavit, which application, 
and the proceedings thereupon are now regulated by 
the act of 1 Will. 4 c. 21. Before that act, the proceed- 
ings were commenced by mere suggestion, which, with 
exceptions that did not include the present case, need 
not have been verified by affidavit. The proceeding 
was qui tam, and it supposed a contempt in disobey- 
ing an imaginary precedent writ of prohibition. ‘To 
that course of proceeding only were the decisions re- 
lied upon, to the effect that the Court will not inter- 
fere upon “mere suggestion” before plea, applicable. 
They amount to this, that before plea the Court, in its 
discretion, would not interfere upon a bare suggestion 
without an affidavit; and they are inapplicable since 
the statute, which substitutes a motion upon affidavits 
in all cases for a suggestion * * * ” 

“The application for total want of jurisdiction may 
be made either by the party or a stranger. In the 
answer of the Judges to the third objection of the 
Articuli Cleri of 3 Jac. 1., it is laid down that: 

‘the King’s Courts that may award prohibition 
being informed, either by the parties themselves 
or by any stranger, that any Court, temporal or 
ecclesiastical, doth hold plea of that whereof they 
have not jurisdiction, may lawfully prohibit the 
same as well after judgment and execution as be- 
fore.’ 

“The jurisdiction, therefore, does not, it seems, 
depend, for in the case of the Crown or a stranger 
it cannot depend, upon the course of pleading. How- 
ever, in the latest case in which this subject was con- 
sidered—in re Forster (4 Best & S. 187; 32 L. J. Q. B. 
312), upon motion for a prohibition to the Court of 
Divorce after sentence, although it was laid down that 
upon the application of a stranger the interference of 
the Court is discretionary, yet the right of a party ag- 
grieved was fully recognized. 

‘I entirely concur’, said Cockburn, C. J., ‘in the 
proposition, that although the Court will listen to 
a person who is a stranger and who interferes to 
point out that some other Court has exceeded its 
jurisdiction, whereby some wrong or grievance 
has been sustained, yet that is not ex debito jus- 
titiae, but a matter upon which the Court may 
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properly exercise its discretion, as distinguished 
from the case of a party aggrieved, who is en- 
titled to relief ex debito justitiae if he suffers 
from the usurpation of jurisdiction by another 
Court.’ 
“Such a discretion, it may be added, once exercised, 
cannot be the subject of review in a Court of Error, 
for the proceedings upon the motion do not appear 
upon the record. In this respect prohibition strongly 
resembles mandamus, where the Court of Queen’s 
Bench exercises a discretion as to whether the writ 
shall go; but the writ once granted must be met by a 
return shewing a legal answer. * * * ” 


“Having thus answered the question upon an ex- 
amination of the nature of the proceeding and the 
earlier and weightier authorities, we must consider 
the cases referred to for the plaintiff in error, and 
compare them with the later authorities. Those in the 
seventeenth century, before Lord Holt’s time, were not 
referred to at the bar, doubtless because of their no- 
torious conflict and confusion. The clue to this maze 
is made up partly of the erroneous notion that prohi- 
bition was discretionary, and partly of the erroneous 
notion that the plea was in abatement, but in great 
measure of the desire of the Judges to have the good 
faith of the suggestion in some way verified.” 


That prohibition may be granted upon certain con- 
ditions, even though the lower court has general jur- 
isdiction of the case, but is going beyond its jurisdic- 
tion or powers, as to certain matters in the case or is 
proceeding contrary to the law, is clearly shown by the 
following quotation: 


“In order to look straight at this question, we 
must first shut out certain sources of confusion 
which have introduced themselves into the argu- 
ment; and for this purpose we must endeavor to 
state the law of prohibition distinctly upon points 
which were mixed up together in the discussion at 
the bar. As, for instance, it is obvious that our 
answer must be limited to cases in which there is 
an absence of jurisdiction, and the prohibition is 
asked for upon that ground, because there are ex- 
ceptions which, from their very nature, must be 
first raised in the Court below. These occur in 
cases where there is jurisdiction over the subject- 
matter, and in which, therefore, prohibition will 
not go for mere irregularity in the proceedings, or 
even a wrong decision of the merits. Blaquiere v. 
Hawkins (Dougl. 378), but in which it will be 
vranted for a denial or perversion of right, such, 
for instance, as refusal of a copy of the libel, in 
which case the prohibition is only quousque, or 
refusal of a valid plea to a subject-matter of com- 
plaint within the jurisdiction, in which case, al- 
though if the plea had been received, it might have 
been tried in the Court below, yet, if it be refused, 


then, upon its validity and truth being established 
in the Court above, the prohibition is absolute— 
White v. Steele, (12 Com. B. Rep. N. S. 383; 31 L. 
J. C. P. 265.) In these cases there is entire juris- 
diction over the subject matter. 

“Another class in which the exception must 
first be taken in the Court below is that in which 
there is general jurisdiction over the subject mat- 
ter; but a defence is raised which the Court is in- 
competent to try, as where in a suit to repair a 
chancel the impropriator pleads a custom for the 
parish to repair, or raises a question of parish or 
no parish, which must be tried by a jury; see 
The Duke of Rutland v. Bagshaw (14 Q. B. Rep. 
69; 19 L. J. Q. B. 234). In such a case the prohi- 
bition goes so soon as it appears that the special 
Court cannot proceed without trying the custom, 
or taking a step towards trying it, even though 
it be not yet in issue, or a plea thereof refused 
towards trying it, even though it be not yet in 
issue, or a plea thereof refused—French v. Trask 
(3 East, 348), Byerley v. Windus (5 B. & C. 1). 
And in this class of cases the prohibition acts 
simply in aid of the special or inferior Court, by 
trying what that Court had no jurisdiction to 
try, and upon an affirmative decision, the prohi- 
bition is absolute; but upon a negative decision, 
there is a judgment of consultation, upon which 
the special or inferior Court proceeds with the 
cause unhampered by the objection.” 

(NOTE: The Italics in the foregoing quotations are 
those of the author hereof.) 


ANOTHER LEADING ENGLISH CASE 


PROHIBITION FOR MISCONSTRUCTION 
OF A STATUTE. 


Many misconceptions of the law of this writ are 
dispelled when we read the case of Gould v. Capper, 
(cited in one of the early South Carolina cases herein- 
after). 

In a very clear and able opinion by Lord Ellen- 
borough, C. J., in the court of King’s Bench, the Eng- 
lish cases and common law authorities were reviewed, 
and the history of the writ was considered with ref- 
erence to whether it goes alone upon the question of 
jurisdiction or whether it reaches other errors where 
the court is proceeding in violation of law, and as to 
the following matters: 

Whether a prohibition would issue for a miscon- 
struction of a statute, or whether it was a matter of 
appeal. 

The lower Court had jurisdiction to construe the 
statute; had jurisdiction of the case itself (the “sub- 
ject matter’), and its decision was appealable. 
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The case involved in substance the construction of 
certain statutory provisions as to whether the appli- 
cant’s lands were within the boundaries of certain 
lands from which tithes were collectible by the Rector 
of the Parish of High Ham, or whether the lands were 
extra-parochial, and not subject to tithes. 

The proceeding to collect sums in lieu of unpaid 
tithes was brought by the proprietor of the said tithes 
(said Rector) in the lower court, an Ecclesiastical 
Court, the Consistorial Court of the Archdeaconry of 
Wells, and the applicant had been condemned to pay 
a large sum. 

The question was could the tithes be collected by 
the Rector, under the proper construction of the 
statute. 

The questions in the Crill case are similar: 

First. Is the construction of the Constitution and 
of the statute such that the statute is valid so that the 
right of way and material may be condemned. 

Second. Does a proper construction of the statute 


include the right to condemn the 6,000 cubic yards of 
sand. 


After deciding against the first point made in the 
prohibition proceeding, to-wit, deciding that it is not 
too late to apply for the prohibition after the sentence 
under the circumstances of that case (an important 
ruling) the Court through Lord Ellenborough said: 

“This brings us to the next point, whether 
the Statutes of the 21 & 37 Geo. 3, have been, in 
the present instance, misconstrued? and if mis- 
construed, then that question which is the subject 
of the second objection arises, namely whether 
such misconstruction be a ground for prohibi- 
tion, or merely of appeal? As to the actual miscon- 
struction of these statutes, it will not be necessary 
to say anything; for the counsel for the defend- 
ant has not even argued that the effect of them 
was to make the allotments part of the parish of 
High Ham. 

“The last question, therefore, which is cer- 
tainly a considerable one, alone remains to be dis- 
cussed. If this were a question which came now 
for the first time to be considered, we might in- 
cline perhaps to think it should be deemed matter 
of appeal rather than of prohibition, ac- 
cording to the opinion of Mr. J.Buller in Home v. 
Ld. Camden, 4 Term. Rep. 397, where he says, ‘If 
the court below have jurisdiction over the subject, 
though they mistake in their judgment, it is no 
ground for prohibition, but only matter of appeal.’ 
But considering the current of authorities from the 
earliest times down to the period when that case 
came before the Court (the authority of which 
as to that point, received, it will be recollected, no 
confirmation in the House of Lords; the point 
itself not being necessary to be decided in order to 


the determination of the case then in judgment) : 
and remembering also, that in that very case, (re- 
ported in ]. H. Black. 515,) as also in Brymer v. 
Atkins, 1 H. Bl. 164, & 188, Lord Loughborough 
and the other Judges in the Court of C. B. clearly 
considered the misconstruction of an Act of Par- 
liament as ground of prohibition; adverting, | 
say, to these authorities and circumstances, we 
cannot feel ourselves warranted in holding, that 
the grounds of granting prohibitions are so nar- 
row and limited as to be confined solely to cases 
of excess of jurisdiction. Mr. J. Blackstone, in 
the third volume of his Commentaries, c. 7, 
speaking of the writ of prohibition, says, that 
‘it may be directed to the Courts Christian, the 
University Court, &c. where they concern them- 
selves with any matter not within their jurisdic- 
tion: or, if, in handling matters clearly within their 
cognizance, they transgress the bounds prescrib- 
ed to them by the laws of England; as where they 
require two witnesses to prove the payment of a 
legacy; in such cases also a prohibition will be 
awarded. For as the act of signing a release or 
actual payment is not properly a spiritual ques- 
tion, but only allowed to be decided in those 
Courts, because incident or accessor to some orig- 
iginal question, clearly within their jurisdiction, 
it ought, therefore, when the two laws differ, to 
be decided not according to the spiritual, but the 
temporal law; else the same question might be de- 
termined different ways according to the Court 
in which the suit is depending; an impropriety 
which no wise Government can or ought to en- 
dure; and which is therefore a ground for prohi- 
bition.’ This opinion of Sir William Blackstone 
seems to be the fair result drawn from a great 
variety of cases in which prohibitions have been 
granted, and where the Ecclesiastical Court had 
most undoubtedly cognizance, but had determined 
matters of common law, incidentally arising, in 
a manner different from that in which the Courts 
of Common Law would have decided the same 
points. And that such are proper grounds of pro- 
hibition has been also allowed by the most consid- 
erable Judges who have at different periods sat 
in Westminster Hall. It will be sufficient short- 
ly to mention some of them. In 2 Roll. Abr. 301, 
pl. 11, it is stated that if a woman, after a divorce 
a mensa et thoro, sue in the Ecclesiastical Court 
for a legacy given to her, and the release of the 
baron be pleaded and disallowed, a prohibition 
shall be granted. In Bastard v. Studley, 2 Lev. 
209, a legacy was left to A. and B.; A. died and 
the executor of A. sued in the Spiritual Court for 
A’s share; there being no survivorship in such 


case by the law ecclesiastical; whereupon B. sued 
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a prohibition: and, upon argument, it was ad- 
judged that the prohibition should stand. And 
Lord Chief Baron Comyns in his Digest, tit. Pro- 
hibition, G, 23, introduces this case, by stating 
as a rule of law the conclusion which results 
from it, viz. that prohibition shall go, ‘if a suit 
in the Spiritual Court be determined contrary to 
the right at common law.’ In 1 Roll. Rep. 12, in a 
suit for tithe, an award was pleaded, and prohi- 
bition moved for, as this was a matter triable 
at law, but denied. And the Court said, if the 
Spiritual Court have cognizance of the principal, 
they shall have it of the incident, though triable 
at common law. But Lord Coke added, if the 
Spiritual Court should decide otherwise on such 
award than it ought by common law, that then a 
prohibition should be granted; which was allowed 
by Doddridge. In Sir William Juxon v. Lord 
Bryon, 2. Lev. 64, in a suit for tithes by a mort- 
gager in possession, the mortgagee came in pro 
interesse suo, and the Ecclesiastical Court decid- 
ed against him; and prohibition was denied, be- 
cause they had done right. But Hale and the whole 
Court agreed, ‘that although the Spiritual Court 
may try matters cognizable at the common law 
which fall in incidentally, where the principal is 
ecclesiastical; yet they shall be prohibited if they 
proceed in the trial of such incident temporal mat- 
ter otherwise than the common law would.’ The 
authority of this case is recognized by Lord Mans- 
field in Full v. Hutchins. And in Shotter v. 
Friend, Carth. 142, where payment of a legacy 
was offered to be proved by one witness and dis- 
allowed; after sentence, prohibition was awarded 
on this ground, that where the Spiritual Court 
determine any incident temporal matter, they must 
do it according to the course of the common law; 
and if they do not, a prohibition will go; as if 
they require the revocation of a noncupative will 
to be proved by two witnesses; or hold that tithes 
are not well set out without notice to the parson. 
All these, it is to be observed, are cases of things 
within the jurisdiction of the Spiritual Court, and 
might be the subject of appeal. And authorities 
may be found equally strong as to the Courts 
of Westminster Hall interfering by prohibition 
where statutes have been expounded otherwise 
than the Courts of Common Law would expand 
them. As to which I will first refer to the answers 
of all the Judges to the complaint exhibited by 
Archbishop Bancroft in the reign of Jac. 1, one of 
which was, “That the Judges under colour of au- 


thority to interpret statutes, in favour of their 
prohibitions, made causes ecclesiastical to be of 
temporal cognizance.’ To which the answer was: 
‘As for the Judges expounding of statutes that 


concern the eccleaisatical government or proceed- 
ings it belongeth to the temporal Judges.’ 2. 
Inst. 614. 


Wheeler’s case, in Godbold, 218, was a question 
on a statute within the jurisdiction of the Eccle- 
siastical Court; for the offence was by the stat. 5 
E. 6, c. 3, s. 3, punishable in that Court, and the 
truth and validity of the offence was a matter for 
them to determine, (ss), whether the carrying the 
hay was a work of necessity within the meaning 
of the 6th section of that Act of Parliament; and 
if that Court decided improperly thereupon it was 
fit matter for an appeal: yet a prohibition was 
granted, because it was for the Judges to say 
whether a holiday created by Act of Parliament 
were broken or not. Upon this case Mr. Justice 
Buller, in Home v. Lord Camden, has observed 
that the Judges must have considered this as a 
case without the jurisdiction of the Ecclesiastical 
Court, as being excepted out of the Act of Par- 
liament. But it seems rather that the ground 
of the determination was, that the Ecclesiastical 
Court held that to be a breach of the statute, 
which the Courts of Common Law would not have 
holden to be a breach: and as the offence was cre- 
ated by the statute, they would prohibit in case 
it were misconstrued. Not that the Spiritual 
Court had not jurisdiction to construe it, but that 
the mischiefs of misconstruction were to be pre- 
vented by prohibition. In 2 Roll. Abr. 303, pl. 
27, prohibition was granted to the Delegates, to 
prevent their granting administration to one near- 
er of blood by their law, but not so near by ours; 
and this reason was assigned for it; because this 
being ordained by statute ought to be interpreted 
according to our law; and, as the book says, pro- 
hibition was granted to try the law. Upon which 
Mr. Justice Buller has observed, that no prohi- 
bition can be granted for the purpose of trying 
the law; but this observation seems well answered 
at the Bar; for the book can only be understood 
to mean and refer to that trial of the law which 
constantly takes place when the plantiff is di- 
rected to declare in prohibition, in order that the 
law upon the matter in dispute may be thorough- 
ly discussed and settled. This case was in Mich. 
term, 21 Jac. 1; and a similar point was determ- 
ined in another case, Hil. 22 Jac. 1, ibid, pl. 28. 
In the same book also, fol. 302, pl. 19, it appears 
that prohibition was granted to the Spiritual 
Court in a proceeding on the stat. 2 E. 6, c. 13, s. 
2, for not setting out tithes because that Court 
held it not a sufficient setting out, the parson not 
being present; it being sufficient by our law, al- 


though the parson be absent; which case was re- 


lied on in that of Shotter v. Freind already men- : 
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tioned. In Berkeley v. Morris Hardress, 502, in 
a proceeding in the Admirality for an account 
of a merchant ship taken as prize, a plea of the 
Statute of Limitations was refused; and the Court 
of Exchequer, Hale being the Chief Baron held 
that the plea ought to have been received; for that 
the Statute was pleadable in the Admiralty; and 
if it were not received, that the rejecting it was a 
good cause of prohibition; and likewise if they re- 
ceived it, and did not give sentence thereupon 
as the common law requires. In Carter v. Craw- 
ley, Sir T. Ray, 496, the question was if the repre- 
sentatives of a deceased aunt of an intestate were 
entitled to a share in his personal estate under 
the Statue of Distributions, jointly with a living 
aunt of the intestate? And there (p. 497), Lord 
North said, ‘Whatever is determined at common 
law to be the true meaning of that Act must be 
a rule to the Ecclesiastical Courts; for the Courts 
of Common Law are entrusted with the exposi- 
tion of Acts of Parliament; and we ought not 
to suffer them to proceed in any other manner 
than shall be adjudged by the King’s Courts to 
be the true meaning of the Act.’ And though there 
were, according to Freeman’s Report, 297, a dif- 
ference of opinion, yet that was as to the construc- 
tion of the Statute of Distributions, and not as to 
the above mentioned position of Lord North, for 
the purpose of which this case is now cited. And 
in the case of Pearse v. Hubbard, Strange, 249, 
it was a matter for the Admirality Court of Cinque 
Ports to determine, whether the party under the 
true construction of the Act of Parliament, 3 Geo. 
1, were liable to the penalty for navigating a ship, 
not being a member of the Trinity House: it was 
the proper forum specially appointed by the sta- 
tute to try and decide on the offence, if the of- 
fender were found within the jurisdiction of the 
same ;and if they gave an erroneous judgment, 
it might be corrected on appeal: yet the Court in- 
terposed by prohibition; and Lord C. J. Pratt 
there considers not only a want of jurisdiction as 
a ground of prohibition, but also the circum- 
stances of a Court proceeding by the rules of the 
civil law deciding otherwise than the Courts of 
Common Law would upon the same subject. For 
he says, ‘Admitting the case to be within the in- 
tent of the Act, yet surely in the case of a free- 
hold we ought to be satisfied of that removal, 
i. e. of the justice of that removal, by their shew- 
ing a power to make by-laws and every other step 
necessary to make a lawful removal; and for want 
of this as well as for want of jurisdiction, I think 


no consultation should go.’ The subject matter 
of all these cases, both as they involved the de- 
termination of questions of a temporal nature, 


and the construction of statutes, was clearly with- 
in the jurisdiction of the several Courts prohib- 
ited. They are cases in which the judgment given 
below might have been corrected on appeal: and 
some of them are cases where the Common Law 
Courts have taken upon themselves the construc- 
tion of Acts of Parliament made respecting sub- 
jects peculiarly relating to the Inferior Courts so 
prohibited, and have yet even in such cases grant- 
ed prohibitions when such inferior Courts mis- 
construed those Acts of Parliament. And the dis- 
tinctions attempted in the argument for the de- 
fendant fail in shewing that the question now un- 
der consideration does not fall within the author- 
ity of those determinations in which prohibitions 
have been granted; for the cases cited shew that 
prohibitions have been granted in questions with- 
in the jurisdiction of such Inferor Courts, not 
merely where the rules of the two jursdictions 
necesarily clash with each other, or in cases of 
construction of statutes regulating their juris- 
dictions; but that the Courts of Common Law 
have in all cases, in which matter of a temporal 
nature has incidentally arisen, granted prohibi- 
tions to Courts acting by the rules of the civil 
law, where such Courts have decided on such tem- 
poral matters in a manner different from that in 
which the Courts of Common Law would decide 
upon the same; and that this has been the doctrine 
of the Judges, not only in the time of Lord Coke, 
when a considerable degree of jealousy subsisted 
between the Courts of Westminster-Hall and those 
of ecclesiastical jurisdiction, but in the times of 
Lord Hale, Lord Holt, Lord C. J. Pratt, and as 
lately as in the time of Lord Mansfield, who in 
the case of Full v. Hutchins particularly instanced 
the misconstruction of Act of Parliament as a 
ground for prohibition, even after sentence; the 
reasons of which are so strongly marked by Sir 
Wm. Blackstone in the passage already cited from 
his Commentaries. And to use by adaptation to 
this subject a part of the words of Lord C. J. 
Vaughan, in Hill v. Good, p. 304, and whose au- 
thority has been quoted to shew that the common 
law has encroached on matters spiritual, it may be 
said, ‘though if the granting prohibitions to the 
Spiritual Courts were res integra now, we might 
not see reason to grant them in any case, the mat- 
ter being wholly of ecclesiastical cognizance;’ yet 
as ‘many prohibitions have been granted to the 
Spiritual Courts in cases upon the construction of 
different statutes, and after so many Parliaments 


wherein no complaint has been made, or certainly 
no redress given, it cannot be expected we should 
against so many judicial precedents take upon us 
to alter the law so long practiced.’ For these 
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reasons we are of opinion that the prohibition 
should stand.’ Gould v. Gapper, 5 East 345; pp. 
364-372. 

(Note: The italics in the foregoing quotations 
are the author’s.) 

CONCLUSIONS FROM FOREGOING CASES 

From the foregoing, it appears that upon miscon- 
struction of statutes, in cases within the jurisdiction 
of the inferior court, where such court had authority 
to construe such statute, and even where the statute 
related peculiarly to that court or matters within its 
cognizance, prohibition would lie, even where there 
was right of appeal. 

It is not difficult to realize, after reading the fore- 
going cases, that the English Superior Courts would 
not have hesitated in a case for instance like the Crill 
case, to issue prohibition, if a government agency were 
trying to take property of a private subject, without 
lawful right, or in violation of law, or through misin- 
terpretation of its powers under a statute, to expro- 
priate the property of the subject, and if such agency 
were acting through and with the assistance of a low- 
er court which was erroneously sustaining the con- 
demnor claiming lawful authority. 


In order that it may be easy to compare the law 
as to this common law writ, as stated by the Supreme 
Court of Florida, with what was said in the foregoing 
English cases upon the same subject, the extract from 
the opinion in the Crill case is next hereinafter set 
forth. 

STATEMENT FROM CRILL CASE 


The Florida Supreme Court in the Crill case made 
the following statement, and cited the following au- 
thorities : 

“It is only when the court is without jurisdic- 
tion or is attempting to act in excess of its juris- 
diction that writ of prohibition lies aganst it; 
and then only when there is no other adequate 
remedy. It is in this connection that lack of ad- 
equate remedy arises. When the court has juris- 
diction, and is not attempting to exceed such ju- 
risdiction, prohibition will be denied, regardless 
of the question of inadequacy of remedy by way 
of appellate review or otherwise. These propo- 
sitions are well established by Spelling on Extra- 
ordinary Remedies, 2nd Ed., Sections 1716-1724- 
1725 and 1726; 32 Cyc. 598, et seqg.; 16 Encyc. of 
Pldg. and Prac., 1125, et seq., Sherlock v. Jack- 
sonville, 17 Fla., 93; State v. Smith, 32 Fla. 476, 
14 So. 43; State ex rel v. Hocker 33 Fla. 283, 14 
So., 586; State v. Malone, Supra; State ex rel v. 
White, 40 Fla. 297, 24 So., 160; State ex rel Burr 
v. Whitney, 66 Fla. 24, 63 So. 299; State ex rel 
v. R. R. Commissioners, 79 Fla., 526, 84 So., 444; 
Seaboard Realty Co. v. Seaboard All Fla. Ry. Co., 
108 So., 675, 91 Fla. 670. Jurisdiction of the 


subject matter means the power of the court to 

adjudicate the class of cases to which the particu- 

lar case belongs. Lovett v. Lovett, 112 So. 768, 

Fla., Brown on Jurisdiction, 2nd Ed., 

Sec. 2; 35 C. J. 426; 16 C. J. 723; Malone v. 

Meres, 109 So. 677, 91 Fla. 709.” 

SOME CASES ACCORDING TO THE DIGESTS 
OF ENGLISH CASES 

There is not space to review or discuss more than 
the two important English cases herein above quoted 
from at length, and in which, themselves, numbers of 
cases are reviewed. 

In turning to digests of English cases, however, 
we find the following, which at least to some extent 
indicate the rulings therein. 

In connection with the two leading cases herein 
quoted from at length, these digests entries may be 
judged, as they do, or do not, harmonize therewith. 

Chronologically, the following are presented: 

The granting of prohibitions is not a discretionary 
act, but they are grantable ex debito justitae— 
Woodward v. Bonithan (1161), T. Raym. 3; 83 E. R. 2. 

A prohibition is for two causes, first to give to us 
jurisdiction of what which doth belong unto us, & 
secondly, when a thing is done against the law, & in 
breach of the law, then we use to grant a prohibition 
(DODDRIDGE, JR.) SUTTON’S (CHANCELLOR 
OF GLOUCESTER) CASE (1627), Godb. 390; Cro. 
Car. 65; Litt. 22; Lat. 228; 78 E. R. 230. 

In case of a refusal by the Ecclesiastical Ct. to 
yive a copy of the articles, prohibition shall go quous- 
que it be given.—Anon, (1704), 2 Salk. 553; 91 E. R. 
469. 

If any inferior ct. shall entertain a suit which ap- 
pears, either from the libel or on the face of the pro- 
ceedings, to be beyond its jurisdiction, the cts. have 
no discretion, but are bound to grant a prohibition. 
When called upon, we are bound to issue our writ of 
prohibition as soon as we are informed that an inferior 
ct. is going out of its jurisdiction, & at whatever stage 
of the proceeding that fact is brought before us, 
whether by the Crown or one of its subjects, we are 
bound to interpose (per. cur.). Burder v. Veley 
(1840), 12 Ad. & El. 233; Arn & H. 175; 4 per. & Dav. 
452;9 L. J. Q. B. 267; 4 J. P. 379, 394; 4 Jur. 382; 
113 E. R. 801; affd. sub. nom VELEY V. BURDER 
(1841), 12 Ad. & El. 265, Ex. Ch. 


Where a superior ct. is clearly of opinion, both with 
reference to the facts & the law, that an inferior ct. 
is exceeding its jurisdiction, it is bound to grant a 
writ of prohibition; whether appct. for the prohibition 
is deft. below or a stranger. In such a case, neither 
the smallness of the claim in the suit below nor delay 
on the part of appct. is a reason for refusing the writ. 
Worthington v. Jeffries (1875), L. R. 10 C. P. 379; 
44 1.. J. C. P. 209; 32 L. T. 606; 23 W. R. 750. 
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Semble. Prohibition will lie against the Local 
Govt. Board where they exceed the powers given them 
by statute—R. v. LOCAL GOVERNMENT BOARD 
(1882) 10 Q. B. D. 309; 52 L. J. M. C. 4; 48 L. T. 
173; 47 J. P. 228; 31 W. R. 72 C. A. 

Where the jurisdiction of justices depended upon 
a particular interpretation of a statutory offence un- 
der Railway Clauses Act, 1863 (c. 92), & the justices 
adjourned the hearing of a summons for such offence 
for the question as to their jurisdiction to be determ- 
ined, an application for a writ of prohibition against 
the justices is a just and convenient mode of procedure. 
R. v. Longe, ete. J. J. & Cooke (1897), 66 L. J. Q. B. 
278, D. C. 

A bill of foreclosure was brought at the Grand Ses- 
sions of Montgomeryshire, & the subpoena was served 
in England upon deft.; he & plaintiff having both es- 
tates within the jurisdiction & the mortgaged prem- 
ises lying there also;—Held: a prohibition ought to go 
as they could serve no process out of the jurisdiction. 
Vaughan v. Evans (1725), 1 Stra. 630; 2 L. D. Raym. 
1408; 8 Mod. Rep. 374; 93 E. R. 744. 

The writ of prohibition to restrain a judge of a 
county ct. from further proceeding in a matter over 
which he has no jurisdiction, is a writ of right,— 
JACKSON v. BEAUMONT (1855), 11 Exch. 300; 
24 L. J. Ex. 301; 25 L. T. O. S. 186; 19 J. P. 532; 
3 W. R. 521; 156 E. R. 844. 

Not on merits. (1) A prohibition quousque is only 
proper when the objection is to the manner & form 
of proceeding in the inferior ct. only & not on the 
merits. 

(2) it is no bar to prohibition issuing that an ap- 
peal against the decision of the inferior ct. is pending. 
—White v. Steele (1862), 12 C. B. N. S. 383; 31 L. J. 
C. P. 265; 6 L. T. 686; 8 Jur. N. S. 1187; 142 E. R. 
1191; subsequent proceedings, 13 C. B. N. S. 231. 

A prohibition will not be issued by the Ct. of Q. B. 
on the application of a stranger, as a matter of right, 
but of discretion only. But a “party aggrieved” by an 
excess of jurisdiction on the part of another ct. may 
demand a prohibition ex debito justitae.—Forster v. 
Forster v. Berbridge (1863), 4 B. & S. 187; 8 L. T. 
661; 122 E. R. 430; sub nom. Forster v Forster & Ber- 
bridge, ex. p. Berbridge, 2 New Rep. 353; 32 L. J. Q. 
B. 312; 10 Jur. N. S. 254; 11 W. R. 799. 

(The italics in the foregoing extracts are the au- 
thor’s.) 

THE ARTICULI CLERI 


When we examine the Articuli cleri (Coke’s Second 
Institutes, Part II, pp. 618-637), we obtain an under- 
standing of the conflict between the Ecclesiastical 
Courts and the Temporal Courts, over the issuance of 
the writ of prohibition. We realize the frequency with 
which it was issued, and the constant complaints of the 
Ecclesiastical Courts that it was abused and issued 


without right, to assume an unauthorized supervision 
and control over those courts. 

The Articuli Cleri set forth long pages of complaints 
upon this score by the Ecclesiastical Judges, with the 
answers of the Temporal Courts, purporting to refute 
these contentions. 

It is obvious that the superior Temporal Courts 
were never reluctant to issue the writ, and issued it 
freely upon every possible occasion, actuated by the 
struggle for power between the two judicial systems. 


STATEMENTS IN BLACKSTONE’S 
COMMENTARIES 

We frequently see in works and court decisions 
a definition of the writ of prohibition, quoted from 
Blackstone’s Commentaries, in which he states that 
the writ issues 

“* * * upon a suggestion that either the cause 
originally or some collateral matter arising there- 
in, does not belong to that jurisdiction, but to 
the cognizance of some other court,” 
and the writer quoting Blackstone, stops there. III 
Blackstone’s Com. Star-page 112, American Edition ot 
Chitty’s Blackstone, pp. 83-84. 

But further on Blackstone says: 

“Or if handling of matters clearly within their 
cognizance, they transgress the bounds prescrib- 
ed to them by the laws of England; as where they 
reguire two witnesses to prove the payment of 
a legacy, a release of tithes or the like, in such 
cases also prohibition will be awarded.” 

Idem Star page 112, top p. No. 84. 

(Italics the author’s.) | 

This means deciding the case plainly contrary 
to the law, or without warrant of law. 

The above tends to show that the writ was em- 
ployed further than in mere questions of jurisdiction, 
as other authorities herein show. 

The Florida Court in the Crill case ignored the 
applicability of the writ when the Court had general 
jurisdiction of the case or class of cases, but exceeds 
its powers in matters arising in the case, or proceeds 
contrary to the laws of the State. 

One more observation as to Biackstone: That 
great work, covering the entire body of the law, neces- 
sarily is a very general work. It is not intended as a 
complete or detailed discussion of any subject covered. 
Only about two pages are devoted to both law and 
procedure as to the writ of prohibition. 

Much of the detail of the subject, therefore, is 
therein left unsaid. 


In an old work entitled ‘An Introduction to the 


Law Relative to Trials at Nisi Prius” (5th Ed.) Lon- 
don, 1790, by Francis Butler, Esq., of the Middle Tem- 
ple, we find this satement: 

“The Courts of Westminster-Hall, having a 
over all other courts, 


general superintendency 
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will grant a prohibition to stay the proceedings 
of an inferior court either pro defectu jurisdic- 
tionis, pro defectu triationis, or for proceeding 
as the law of the land does not warrant. * * * ” 
“A prohibition pro defectu jurisdictionis is 
granted as well where the inferior court has 
a jurisdiction, but exceeds it, as where it has no 
jurisdiction at all; for if the judge of such 
inferior court do not act agreeable to the pow- 
er he has, it is the same as if he had no juris- 
diction. * * * ” 
(Italics the author’s.) 


CERTAIN PRINCIPLES DISCUSSED 


When we recall that the law of this writ originated, 
or has been developed and settled, in the cases which 
have been referred to above, or in the cases referred to 
in the opinions therein; and when we recall that the 
writ in Florida is governed by the common law, so far 
as it can be applied to our legal organization and 
institutions, we have presented by the foregoing cases 
much food for reflection. 

We must ponder the fact that the temporal courts 
were the superior courts according, at least, to their 
own assertions, (and they had back of them the pow- 
er of the King). The ecclesiastical courts were inferior 
courts, as well as the Admiralty Courts and other 
inferior temporal courts. 

In this sense of superiority and inferiority, the 
Supreme Courts of the States correspond to those 
temporal courts having power to issue writs of prvhi- 
bition; and the lower courts, the ordinary trial courts, 
&c., correspond to the ecclesiastical courts. or to the 
Courts of Admiralty and maritime jurisdiction, &c. 

It is in this sense, and with consciousness of this an- 
alogy, that American superior courts have from time 
to time controlled the interpretation of statutes by low- 
er courts, and have prevented them from proceeding or 
in adjudging or executing their judgments, in viola- 
tion of the laws of the state, and the matter of other 
remedies and the right of appeal have frequently been 
no barrier, just as in the English cases above. 

The Supreme Court of Florida itself, the Supreme 
Court of the United States, and other courts, as here- 
in shown, have frequently followed this course. 

The point is, not that the lower courts will follow 
some other precedents or manner of construction of 
the law than those of the common law, as the Eccles- 
iastical Courts sometimes did, following the civil law; 
but that they will not follow the law of the state. If they 
are clearly misconstruing constitutional provisions or 
statutory provisions, and acting upon such miscon- 
struction, contrary to the law of the state, that is suf- 
ficient to permit the issuance of the writ of prohibi- 
tion, although the superior courts may not always be 
bound to do so. 


The system by which they are construing or in- 
terpreting, in reaching an erroneous conclusion is 
immaterial. The fact that we have no civil law is im- 
material. In England the point was that the statutory 
construction was erroneous and contrary to the law of 
England; and what that system was which caused the 
error was only an incident. 

We have different theories of the Constitution; 
various rules and views upon statutory and constitu- 
tional construction. If the lower court is applying the 
wrong ones, or making incorrect interpretations that 
is all that is material. 

We have written constitutions, and when a court 
is acting in plain violation of the constitutional lim- 
itations, or provisions, there is the same situation as 
where in England the court is acting upon miscon- 
struction of a statute, contrary to the law of the land; 
and this may result from misconstruction of statutes, 
or from sustaining the validity of statutes in viola- 
tion of the fundamental law, the State or Federal 
Constitutions. 


SOME OF THE LEADING AMERICAN CASES 


There are only a few cases, in this country, which 
have made any real examination of the subject of 
prohibition as a common law writ and remedy by 
going back to common law sources, including the de- 
cisions of the English courts. 

In South Carolina, New York, California, and Ver- 
mont, Massachusetts, Virginia, West Virginia, there 
has been some real research given to the question, 
and perhaps in a few other jurisdictions, and the 
conclusions of the courts of those states are writ- 
ten with some real comprehension of the subject. 

In West Virginia and in a few other states where 
the courts have cited and followed the New York, Cali- 
fornia and Vermont doctrines, the decisions have nat- 
urally approached some degree of correctness, a much 
higher degree than those cases which have merely 
stated and quoted some of the American decisions ren- 
dered upon the most superficial and inadequate exam- 
ination. 

AN EARLY SOUTH CAROLINA CASE 

Among the early leading cases involving the writ 
of prohibition are the South Carolina cases. Some 
of them are cited in the different cases and author- 
ities included in this article. 

The South Carolina Court, like those other Amer- 
ican courts which rendered decisions upon this sub- 
ject a century or more ago, was accustomed to look 
back through the English cases and early common 
law authorities, for the law. 

In one of the early leading cases in South Carolina 
(1817) the court made some important observations 
in the opinion. 


The case was one where prohibition was applied — 
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for to prevent Road Commissioners of a certain Parish 
from establishing a road through the property of a 
certain owner thereof. 

The court said: 


“The immediate grounds, it is believed, on 
which doubts have been entertained, and which 
probably sustained the determination of the judge 
who presided in the circuit court, is, that the 
books say a prohibition is a writ issuing out of 
the superior courts, ‘directed to the judge and 
parties of an inferior court, commanding them 
to cease from a_ prosecution of a suit, upon a 
suggestion that either the cause originally, or 
some collateral matter therein, does not belong to 
that jurisdiction, but to the cognizance of some 
other court’. 3 Bl. Com. 112; and this is certainly 
the language used almost invariably in the books. 
Indeed, in one it is said, ‘It is now most usually 
taken for a writ which lieth for one who is 


impleaded in the court christian for a cause be- 
longing to the temporal jurisdiction: Jacob’s Law 
Dict., tit. Prohib. 5 vol. 316, who cites Cowell; and 
hence it is inferred that the writ of prohibition 
can only be directed to a court, or, at most, to a 
body or person exercising some judicial function. 
The accuracy of this opinion may, however, be 
reasonably disputed. While the principles in which 
the writ appears to have originated seem to prove 
that it may issue in other cases, precedents are 
not wanting to show that it has actually issued in 
such cases. It is said ‘the reason of prohibitions 
in general is, that they preserve the right of the 
king’s crown and court, and the quiet of the sub- 
ject:’ 5 Bacon’s Abr., tit. Prohibition, p. 647. And 
one general ground of prohibition is, that though 
the subject-matter of suit is within the proper jur- 
isdiction of an inferior tribunal, yet that in some 
collateral or incidental matter it is proceeding con- 
trary to the common law, or some statutory pro- 
vision. Thus it would seem, if we pursue these 
principles, that the courts have authority by this 
proceeding to supervise the execution of the laws, 
not merely by keeping inferior tribunals within 
their proper jurisdiction, but also by enforcing a 
correct execution of the laws, as well the common 
as the statute law. To the generality of this rule 
there will, of course, be exceptions pointed out by 
the nature and object of this proceeding. If, then, 
the authority of these courts be thus extensive, 
and such be the objects of this proceeding, what 
reason can there be to limit its operation merely 


to the regulation of inferior courts? Why should 


it not extend to other public functionaries who are 
charged with the execution of the laws, and to 
corporate bodies whose existence and whose priv- 
ileges are an emanation of the sovereign author- 
ity? 

“Accordingly, we do find the writ of prohibi- 
tion directed to persons, whose character and 
functions had little or nothing of a judicial nature 
in them. Thus, prohibition has been a common 
remedy to restrain the excess or abuse of visita- 
torial authority in cases of eleemosynary corpora- 
tions: Woodeson, 1 vol., 472, 473, 479, 483, 484.” 

State v. Commissioners of Roads, 1 Mill (S. C.) 55. 


The South Carolina Court reviews numerous Eng- 
lish cases and precedents in support of its statement 
in the opinion that: 


“From this example alone, and the cases which 
establish it are numerous, it will appear that pro- 
hibitions are not exclusively directed to courts, 
and that, if judicial functions in those to whom 
they are directed be necessary at all, as their foun- 
dation, they need not be very extensive, or very 
strongly marked. 


“Though the writ of quo warranto may some- 
times supply a private remedy, it was designed 
for a public prosecution, and will not, in practice, 
be found to supersede the utility or necessity of 
the writ of prohibition.’ State v. Commissioner of 
Roads, 1 Mill 55 (S. C.). 
(Italics the author’s.) 


AN EARLY SOUTH CAROLINA CASE IN THE 
U. S. SUPREME COURT 


An interesting early case which went up to the 
Supreme Court of the United States from South Car- 
olina, and in which Mr. Chief Justice John Marshall 
wrote the opinion (after a reargument requested by 


the court) is Weston vs. City Council of Charleston 
(1829). 


In the State Courts, the Court of Common Pleas 
had granted a prohibition against said city, restrain- 
ing the levying by said council of certain taxes under 
an ordinance which that court held unconstitutional 
under the Federal Constitution. 


The South Carolina Constitutional Court (the high- 
est law court of the State) reversed: said ruling. 


The United States Supreme Court held that the or- 
dinance was unconstitutional, and reversed the order 
of the Constitutional Court. 


Here we see that prohibition issued against a City 
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Council prohibiting the levy of a tax under an uncon- 
stitutional ordinance. 

Mr. Justice Marshall expressly says, 

“and at his (the aggrieved party’s) sugges- 
tion, a writ of prohibition, the appropriate rem- 
edy, is issued.”” (Italics the author’s.) 

This case established the law that a judgment of 
the highest State Court denying a prohibition (a Fed- 
eral question being involved) is within the jurisdiction 
of the Federal Supreme Court, upon writ of error. 

2 Peters, 449, 464, 7 L. Ed. 481, 486, 487. 

A most instructive case is State vs. Ridgwell (1831) 
2 Bailey’s Rep. (S. C.) 560, not alone for what was 
decided therein, but for the valuable authorities there- 
in cited and reviewed, including the statement of 
Lord Ellenborough. 

An inferior court having jurisdiction of burglary 
cases had convicted a slave of burglary, upon facts not 
constituting burglary, and the penalty was death, and 
there was no remedy by appeal. The mistake of law 
manifestly appeared wpon the face of the proceedings. 

The court said: 

“In general the errors of inferior jurisdictions, 
on matters of law, are corrected by appeal; but in 
this case there is no possible mode of correcting 
the error, palpable, and revolting as it is, and so 
awful in its consequences to the slave, unless a 
prohibition is granted. J have looked very fully 
into the cases, and am satisfied, that the author- 
ities will bear me out in deciding, that although 
the parties and subject matter be within the ju- 
risdiction of the inferior Court, yet if, as is said 
by Blackstone, in handling matters clearly within 
its cognizance, it transgresses the bounds pre- 
scribed by law, a prohibition will be awarded. 3 
Bl. Com. 112. The instances put by Blackstone 
are, where the spiritual court, required two wit- 
nesses to prove the payment of a legacy, or a re- 
lease of tithes. Jb. To these may be added, the 
following: 


Where an inferior Court misconstrued an act 
of Parliament. Brymer v. Atkins, |. H. B. 164 
Gould v. Gapper, 5 East, 364. Or, where the 
Court has departed from the known and acknowl- 
edged rules of the common law, by admitting 
against the accused illegal testimony; as was said 
in Hudnall’s case, 2 N. & M. 424. Or, where, in 
violation of the rules of law, an inferior court, af- 
ter punishing a slave by whipping, tried him a 
second time, and condemned him to death, for the 
same offence, as in Ex parte Brown, (ante 323). 
In all these cases a prohibition issues: and, indeed, 
if the injured party in such cases were without 
remedy, ‘it would,’ as is well remarked by Black- 
stone, ‘be an impropriety, which no wise govern- 
ment can or ought to endure.’ 3 Bl. Com. 112. In 


Gould v. Capper, Lord Ellenborough said, ‘We 
cannot feel ourselves warranted in holding, that 
the grounds of granting prohibitions are so nar- 
row, and limited, as to be confined solely to cases 
of excess of jurisdiction.’ 5 East, 365. On the 
whole, I am of opinion, that there is sufficient 
ground for granting a prohibition, and it is so 
ordered.” (Italics the author’s.) 

The State v. Ridgell, et al. Bailey’s Reports. 
Vol. II, pp. 560-561-562. 


AN EARLY NEW YORK CASE 


Additional light upon the scope of the writ appears 
from the following case: 

“The electors of towns may, at their annual 
town meetings, adopt such rules and regulations 
as they think proper, for improving lands owned 
by the town, and for making fences around the 
same; but such rules and regulations cannot be 
adopted at a special town meeting. 

“Even at an annual town meeting, a tax can- 
not be voted for improving or fencing lands or 
buildings not owned by the town in its corporate 
capacity; although the town may have an equit- 
able interest in the property, or hires a town 
house, at the public expense, the electors are not 
justified in voting a tax for the improvement of 
property, the title to which is not in the town, 
and if such tax be imposed, a writ of prohibition 
will be granted.” 


* K 


“By the Court, Savage, Ch. J. In England a 
writ of prohibition lies in a variety of cases, and 
is generally directed to inferior courts, temporal 
as well as spiritual. It is the remedy provided by 
the common law against the encroachment of ju- 
risdiction; to keep inferior courts and tribunals 
within the limits (*488) and bounds prescribed 
to them. The reason of prohibitions in general, 
is, that they preserve the rights of the courts and 
of individuals. The wisdom and policy of the law 
suppose both best preserved when everything runs 
in its right channel; as, if one might be allowed 
to encroach, another might, and thus confusion 
be produced in the administration of justice. Jac. 
Law Dict., title prohibition and Com. Dig., same 
title. By our Revised Statutes, 2 R. S., 587, Sec. 
61, this writ is to be applied for in the same man- 
ner as a mandamus upon affidavit.” 

The People, ex. rel. J. Averill, et al vs. Works, 
Collector of Taxes of the Town of DePeyster in 
St. Lawrence County, 7 Wend., pp. 485-488. 


A LEADING NEW YORK CASE 


Another early New York case which has been wide- 
ly cited and quoted in many American cases, shows 
an acquaintance with the English cases, as they in-_ 
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terpreted the law; and discloses that the writ was a 
broad and not a narrow one; that it was freely and 
efficaciously used, and was not a technical one. 


The case, an instructive one, is Quimbo App. vs. 


The People, 20 N. Y. 540, 543. 


“The opinion of the court was delivered by 

“SELDEN, J. The first question to be consid- 
ered is, whether the writ of prohibition was a 
proper remedy, assuming that the court of Oyer 
and Terminer had no authority to grant a new 
trial upon the merits after conviction and sent- 
ence for the crime of murder. 

“The office of this writ is, to restrain subor- 
dinate courts and inferior judicial tribunals ot 
every kind from exceeding their jurisdiction. It 
is an ancient and valuable writ and one the use 
of which in all proper cases should be upheld and 
encouraged, as it is important to the due and 
regular administration of justice that each tri- 
bunal should confine itself to the exercise of those 
powers with which, under the Constitution and 
laws of the State, it has been intrusted. 

“But it is said, that when the inferior court or 
tribunal has jurisdiction of the action, or of the 
subject matter before it, any error in the exer- 
cise of that jurisdiction can neither be corrected 
nor prevented by a writ of prohibition. 

“It is true that the most frequent occasions for 
the use of the writ are where a subordinate tri- 
bunal assumes to entertain some cause or proceed- 
ing over which it has no control. But the neces- 
sity for the writ is the same where, in a matter 
of which such tribunal has jurisdiction, it goes 
beyond its legitimate powers; and the authorities 
show that the writ is equally applicable to such a 
case. Mr. Jacob, in treating of this writ, after 
saying that it may issue to inferior courts of every 
description, whether ecclesiastical , temporal, mil- 
itary, or maritime, ‘whenever they attempt to 
take cognizance of causes over which they have no 
jurisdiction, adds: 

‘or, if, in handling of matters clearly within 
their cognizance, they transgress the bounds pre- 
scribed to them by the laws of England, as where 
they require two witnesses to prove the payment 
of a legacy.’ Jac. Law Dec. title Prohibition. 

“In the case of Darby v. Cosens (1 term. R. 
552), the defendant, who was vicar of the parish 
of Long Burton, had sued Darby in an Kcclesi- 
astical Court for tithes, that being an action ap- 
propriate to the jurisdiction of that court; but 
the defendant having set up a modus by way ot 
defence, an issue was presented which the Eccle- 
siastical Court had no authority to try—still, as 
it is assumed to proceed with the case, upon ap- 
plication to the Court of King’s Bench a writ of 
prohibition was issued. 


“The precise objection made here was taken 
in the case of Leman v. Goulty (3 Term R., 3), 
where certain church wardens were cited in the 
Bishop’s Court to exhibit on oath an account ot 
the moneys received and paid by them. Objec- 
tions being made to one or two items of the ac- 
count, the Bishop required them to pay a certain 
amount, and upon their refusing was proceeding 
still further with the case when a rule was ob- 
tained in the Court of King’s Bench to show cause 
why a writ of prohibition should not issue; and the 
counsel in showing cause insisted that as the Bish- 
op’s Court had original jurisdiction of the cause, 
the error should be corrected upon appeal, and 
was not a ground for a writ of prohibition; but 
the court allowed the writ, and LORD KENYON, 
after admitting that for a mere error in giving 
judgment which the court had power to render, 
the writ would not lie, said: 


‘Now, in this case, with respect to the com- 
pelling of a production of the church warden’s ac- 
counts, the Spiritual Court had exclusive jurisdic- 
tion; but there their authority ceases, and every- 
thing which they did afterwards was an excess 


of jurisdiction for which a prohibition ought to 
be granted.’ 


“These cases prove that the writ lies to pre- 
vent the exercise of any unauthorized power, in 
a cause or proceeding of which the subordinate 
tribunal has jurisdiction, no less than when the 
entire cause is without its jurisdiction. The 
broad remedial nature of this writ is shown by 
the brief statement of a case by Fitzherbert. In 


stating the various cases in which the writ will 
lie, he says: 


‘And if a man be sued in the Spiritual Court 
and the judges there will not grant unto the de- 
fendant the copy of the libel, then he shall have 
a prohibition, directed unto them for a surcease,’ 
&c. until they have delivered the copy of the libel, 
according to the statute made Anno. 2. H., 5 (F. 
N. B., title Prohibition). 


“This shows that the writ was never govern- 
ed by any narrow technical rules, but was re- 
sorted to as a convenient mode of exercising a 
wholesome control over inferior tribunals. The 
scope of this remedy ought not, I think, to be 
abridged, as it is far better to prevent the exercise 
of an unauthorized power than to be driven to the 
necessity of correcting the error after it is com- 
mitted. I have no hesitation, therefore, in hold- 
ing that this was a proper case for the use of the 
writ, if the Supreme Court was right in the con- 
clusion to which it arrived at general term.” (Ital- 
ics the author’s.) 20 N. Y. 540, 543. 


= 
{ 
ie 
4 
: 4 
} 
B 
3 
| 
| 
«4 
i 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


A LEADING VIRGINIA CASE 


A leading case is the Virginia case of Board of 
Supervisors of Culpepper v. Gorrell et. al. This case 
reveals and adjudicates two principles: 

First, that if parties are not legally entitled to put 
the processes of the court in motion, the court has no 
jurisdiction. 

Second, that even though the lower court (with 
proper appellants) would have general jurisdiction of 
that class of appeal, prohibition would lie to prevent 
the appeal by strangers to the record; and notwith- 
standing that writ of error or supersedeas would lie 
also. 

This is held because prohibition is more effective, 
and remedies the matter immediately and adequately 
at the outset. 

The Court said in part as follows: 

“A prohibition is a proper remedy to restrain 
an inferior court from acting in a matter of 
which it has no jurisdiction, or from exceeding 
the bounds of its jurisdiction. A Circuit court 
cannot review a judgment of a County court ex- 
cept in the cases and in the mode prescribed by 
law. If a Circuit court, ex mero motu, under- 
take to review a judgment of a County court, it 
is an act of usurpation for which prohibition lies; 
so, if a Circuit court undertake to review such 
a judgment on the petition of one who is not a 
party to it, the same remedy lies. A writ of er- 
ror or supersedeas cannot be awarded on the pe- 
tition of an amicus curiae. Dunlop v. The Com- 
monweath, 2 Call 284. It can only be awarded 
on the petition of a party thereto who is aggrieved 
thereby, or his represencative. We have seen 
that the writ of error and supersedeas complain- 
ed of in this case was awarded on the petition 
of persons who are not parties to the judgment 
superseded, nor aggrieved thereby. It follows, 
therefore, that prohibition is the proper remedy 
in the case. That a writ of error or supersedeas 
would lie to a judgment of the Circuit Court in 
the case, does not show that prohibition does not 
also lie. They may be concurrent remedies; but 
certainly the remedy by prohibition is the better 
one in such a case as this. It prevents the mis- 
chief before it is done, and avoids the great evil 
(which the law has so carefully sought to prevent) 
of the delay and interruption of a necessary pub- 
public work.” 

Bd. of Supervisiors of Culpepper Co. vs. Gor- 
rell & als. Virginia Reports Ann., 20 Gratt. p. 
519. 

THE LAW AS STATED IN A GEORGIA CASE 

In Georgia it was held (1869) that where jus- 


tices of the Peace, together with twelve freeholders, 
attempted to hold a hearing to determine whether a 
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nuisance should be abated, to-wit, the running of rail- 
road trains through a street, that the justices did not 
have jurisdiction, and a writ of prohibition issued. 

The question of jurisdiction depended upon the 
proper construction of statutory provisions, that is, 
whether the justices still had concurrent jurisdiction 
with the city authorities, which had later been given 
jurisdiction. 

The Justices of the Peace decided in favor of their 
own jurisdiction; and were sustained by the Superior 
Court, which denied prohibition. 

The Supreme Court reversed the Superior Court, 
holding prohibition should be granted. 

So. Carolina R. Co. vs. Ellis, 40 Ga. 88. 

THE FIRST CASE OF PROHIBITION 
IN VERMONT 


The first occasion the Supreme Court of Vermont 
had to examine the law upon the subject of this 
writ was in 1894, when the first case of that char- 
acter to come before that court, arose, to-wit, the 
case of Ballard vs. Thorpe. 

The court said: 

“This is the first instance in this state, within 
our knowledge, of a petition for a writ of prohibi- 
tion. No mention is made of one in our reports, 
and it is first mentioned in legislation in the 
Revision of 1839, when the Supreme Court was 
given power to grant one. That provision still 
exists in Rev. Laws, Sec. 782. The writ may is- 
sue if ‘necesary to the furtherance of justice and 
the regular execution of the laws.’ The proceed- 
ings to obtain one are regulated by Rev. Laws, 
Chap. 74. The object of the writ in this jurisdic- 
tion can be accomplished generally by appeal, ex- 
ception, or writ of error. One never issues it 
there is other adequate remedy. It is an ancient 
and valuable writ, the use of which in all proper 
cases should be upheld and encouraged, as it is im- 
portant to the due and regular administration 
of justice that each tribunal should confine itselt 
to the exercise of those powers with which, un- 
der the constitution and laws of the state, it has 
been intrusted. The writ is so ancient that forms 
of it are given in Glanville (Beames’ Transla- 
tion) pp. 56, 97, et seq., the first book of English 
law, written in 1189, and mention is made of it 
in nearly all the treatises upon the common law, 
and the early reports. The object and scope ot 
the writ is stated in 3 Blackstone’s Commentaries, 
112, as ‘a writ directed to the judge and parties 
of a suit in any inferior court, commanding them 
to cease from the prosecution thereof, upon a 
suggestion that either the cause originally, or 
some collateral matter arising therein, does not 
belong to that jurisdiction, but to the cognizance 


of some other court.’ The writ goes against ‘as’ 


if 
| 
| 
i 
" 


32 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


well the party and his counsel as the judge him- 
self.’ 5 Jacob, Law Dict. lst Am. ed. 316. It 
a court has no jurisdiction of a cause, nor of a 
collateral matter incidental thereto, prohibition 
is an appropriate remedy, if the party aggrieved 
has no other relief. The remedy is a liberal one, 
and is not to be applied sparingly. It was so 
far extended that in Bracton’s time (6 Bract. 
Twiss’ ed. 245), it was said in case an inferior 
judiciary took jurisdiction of a matter rightfully, 
and a superior court had cognizance of the same 
matter, ‘the superior tribunal ought to be pre- 
ferred to the inferior, and, if (the tenant) has 
shown to the superior court that he has been im- 
pleaded concerning the same thing in an inferior 
court a prohibition shall issue on the part of the 
king that proceedings shall not be taken on that 
plea in the inferior court.’ In Quimbo Appo v. 
People, 20 N. Y. 531, Selden, J. speaks of the 
‘broad remedial nature’ of the writ, and says that 
it ‘was never governed by any narrow technical 
rules, but was resorted to as a convenient mode ot 
exercising a wholesome control over inferior 
tribunals. The scope of this remedy ought not, 
I think, to be abridged, as it is far better to 
prevent the exercise of an unauthorized power 
than to be driven to the necessity of correcting 
the error after it is committed.’ 

“The writ does not lie to prevent errors and 
irregularities in the proceedings if the matter 
adjudged is within the jurisdiction of the tribunal. 
Toft v. Rayner, 5 C. B. 162. It is no part of its 
office to prevent or correct errors in questions 
of which the court has cognizance. It is to pre- 
vent the unlawful assumption of jurisdiction, and 
it may be either jurisdiction of the entire subject- 
matter, or of something collateral or incidental 
thereto. It ‘lies to prevent the exercise of any un- 
authorized power in a cause of which the subordi- 
nate tribunal has jurisdiction, no less than when 
the entire cause, is without its jurisdiction.’ One 
general ground of prohibition is that, though the 
subject-matter of suit is within the proper juris- 
diction of an inferior tribunal, yet that in some 
collateral or incidental matter it is proceeding con- 
trary to the common law or some statutory provi- 
sion. Thus, it would seem, if we pursue these prin- 
ciples, that the courts have authority by this pro- 
ceeding to supervise the execution of the laws, not 
merely by keeping inferior tribunals within their 
proper jurisdiction, but also by enforcing a cor- 
rect execution of the laws, as well the common as 
the statute law. Jacob says: 


“<“Or if, in handling the matters clearly within 
their cognizance, they (the courts) transgress 
the bounds prescribed to them by the laws ot 


England, * * * a prohibition will be awarded.’ 

Upon the principal points above noted, the fol- 
lowing cases may be referred to: 5 Jacob, Law 
Dict. 317; Gould v. Gapper, 5 East, 364; Brymer 
v. Atkins, | H. Bl. 164; Darby v. Cosens, 1 T. R. 
552; Leman v. Goulty, 3 T. R. 2; State v. Hop- 
kins, 1 Dud. L. 101; State v. Hudnal, 2 Nott & 
McC. 424; State v. Ridgell, 2 Bail. L. 560; State 
v. Nathan, 4 Rich. L. 513; Ex parte Williams, 4 
Ark. 537, 38 Am. Dec. 46; Quimbo Appo v. People, 
20 N. Y. 531; High, Extr. Leg. Rem. Chap. 31. 

It has been held that prohibition will not 
lie if the inferior court has prima facie juris- 
diction; i. e. if, upon the face of the papers, the 
cause is within the cognizance. It was so held in 
State v. Judge of Superior Dist. Ct. 29 La. Ann. 
360. This does not seem to be just, for a plaintift 
thereby may be enabled to recover upon a claim 
that is without the jurisdiction of a court by fram- 
ing his declaration showing a cause of action 
within it. We think the rule in such cases has 
been to grant such writs upon showing by evi- 
dence, aliunde the record, that the court had no 
jurisdiction. In an anonymous case (1 P. Wms. 
476) it is said: 

“A prohibition lies in chancery on affidavit 
that the matter is out of the jurisdiction; but no 
affidavit is necessary, if on, the face of the de- 
claration, the matter appears to be out of the 
jurisdiction.” 

In a suit for tithes the tenant pleads that 
the party who sues is not incumbent, that that J. 
S. is. In this case it does not appear on the face 
of the papers that the court has no jurisdiction; 
‘yet a prohibition must go, ‘or else he (the tenant) 
shall be charged twice for his tithes.’ Green v. 
Penilden, Cro. Eliz. 228. These cases recognize 
the doctrine that prohibition may lie if the lack ot 
jurisdiction does not appear upon the face of the 
paper. It is in cases in which there can be no 
appeal that a writ of prohibition is frequently ap- 
plied for. Justices in a bastardy proceeding al- 
lowed an appeal to the general sessions. The 
latter court, denying the motion to dismiss the 
appeal, were proceeding to try the case when the 
alleged putative father applied to the supreme 
court for mandamus, to the sessions to vacate the 
order entertaining the appeal, or other remedy. 
The supreme court, holding that there was no 
appeal, said: 

“It is a case for a prohibition, instead of a 
mandamus. Let the order be made accordingly.’ 
People v. Tompkins, 19 Wend. 154. 


One had been tried, convicted, sentenced, and 
sentence executed. He was subsequently tried, 


convicted and condemned to death, there being no 
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appeal for the same offense. A prohibition was 
granted to restrain the execution, which was con- 
firmed unanimously by the court of appeals. Hx 
parte Brown, 2 Bail. L. 323. A court entered 
judgment of death for an offense not capital. The 
error could not be corrected by appeal. The court 
held that, although the cause and person, were 
within the jurisdiction of the court, it transgress- 
ed the bounds prescribed by law, and granted a 
prohibition. State v.. Ridgell, Id. 560. (Italics 
the author’s.) 66 Vermont 599; also reported in 
30 Atl. 36, and 25 L. R. A. 605. 

In the foregoing case of Bullard vs. Thorpe, the 
claim, an entire one, was so split up, as to diminish 
the claims to amounts which would give a Justice ot 
the Peace final jurisdiction of the suits, without right 
of appeal. 

The point actually decided was, that the claims 
could not in that manner be split wp; and prohibition 
was awarded. 

While in some respects the statement of the Ver- 
mont Court is not entirely correct, as appears from 
other cases herein, for instance in the intimation that 
the writ will never issue if there is a remedy by appeal 
or writ of error, or never to correct errors of decision, 
yet the opinion shows a considerable study of the sub- 
ject, much more than most of the American decisions 
or text books, and cites some helpful authorities. 

A LEADING CASE DECIDED IN CALIFORNIA 

In 1890, the California Supreme Court in an im- 
portant case made a real examination of the law gov- 
erning prohibition and the observations of that court 
are so important as to justify some lengthy quotations 
from the opinion. In the case in question, Havemyer 
vs. Superior Court, there was an original application 
for a writ of prohibition to the Superior Court to 
prohibit the judge thereof and a receiver appointed by 
the Judge from proceeding or acting upon, or in pur- 
suance of, a certain order appointing said receiver. 

All the details of the facts and history of the 
case are too lengthy to state here. 

It is not necessary to consider the merits of the 
main case involved in that suit, but we will confine 
our discussion to the exhaustive examination made 
with reference to the subject of prohibition. The Cal- 
ifornia code approximately merely re-states the com- 
mon law, as shown by the statement of the California 
Supreme Court as follows: 


“Prohibition arrests the proceedings of an in- 
ferior judicial tribunal or officer when such pro- 
ceedings are without or in excess of the jurisdic- 
tion of such tribunal or officer, and the writ is- 
sues in all cases where there is not a plain, speedy 
and adequate remedy in the ordinary course of 
law. Code Civil Proc. Sections 1102, 1103. We 
have shown that the Superior Court in appointing 
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the receiver, exceeded its jurisdiction, and there 
is no question that the petitioners are seriously 
injured by the enforcement of the order. If, then, 
they have no plain; speedy and adequate remedy 
in ordinary course of law, they are clearly en- 
titled to the benefit of the writ of prohibition to 
arrest the proceedings under the void order. 
* 

It will be seen from reading this entire case, in 
the reports, that certain points are covered by the Cal- 
ifornia code, but certain others are governed by the 
common law. 

The code provisions, however, closely approximate 
the common law principles, being that prohibition will 
issue to prevent proceedings where there is no juris- 
diction, or where there is an exceeding of the actual 
jurisdiction, and where there is not a plain, speedy and 
adequate remedy in the ordinary course of law. 

Now the common law recognized prohibition as 
proper in some cases where there was jurisdiction, but 
the court was proceeding in violation of law; where 
it was plain that it would be useless to permit the pro- 
ceeding to go on to a judgment which would be invalid. 

The common law recognized also that a right ot 
adequate appeal did not necessarily prevent prohi- 
bition. 

But aside from these differences there are many 
general principles discussed in this case, which make 
it important and valuable. 

Remembering that, as far asthe California code 
makes changes at all, it makes the writ more difficult 
to obtain than at common law, the statements of the 
court must be regarded as stating a stricter rule 
against the obtaining of the writ than prevailed at 
common law; and the common law rule is the law 
governing the writ in Florida. 

We will now consider the California case further. 
In part the Court, in its opinion, said: 

“We have not time to review the cases other 
than those cited from the reports of the State, 
but we refer to the case of London v. Cox, supra, 
in which the learning of the subject is exhausted. 
That was a case appealed from the court of ex- 
chequer to the exchequer chamber, and finally to 
the House of Lords. Before deciding it, the lords 
requested the opinion of the justices of the Queen’s 
bench on two questions, the second being as fol- 
lows: 


“Whether the garnishees in the Lord Mayor’s 
Court could maintain an action for a prohibition 
without having pleaded in the Lord Mayor’s 
court ;” 

“to which the justices unanimously responded that 
they could. This was in accord with the unani- 
mous decision both of the court of exchequer and 
exchequer chamber, which was accordingly af- 
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firmed in the House of Lords. The answer of the 
justices, prepared by Justice Wiles, contains a 
full review of all the cases, showing that even in 
England the subject had*not been clearly under- 
stood, and that some inconsistent and erroneous 
decisions had been made. It is not surprising, 
therefore, that in some of the United States the 
same confusion has arisen and that some cases 
have been erroneously decided, to the effect, for 
instance, that the issuance of the writ is in the 
discretion of the court, and that a formal plea to 
the jurisdiction of the lower court is an essential 
prerequisite to its issuance. Fortunately, no such 
decisions have been made in this court, though in 
deciding Chester v. Colby, supra, an Arkansas 
case (Ex parte Little Rock, 26 Ark. 52) is cited 
with approval, which apparently does not go to 
the extent claimed by respondent. But we are 
fully at liberty without questioning the authority 
of any case decided in this court, to adopt the cor- 
rect rule and doctrine as expounded and laid down 
in the case of London v. Cox. Without going 
into the niceties of the subject, it may be said 
that the following propositions, applicable to this 
case, are fully supported by the decision in that 
case: (1) If a want of jurisdiction is apparent on 
the face of the proceeding in the lower court, no 
plea or preliminary objection is necessary before 
suing out the writ of prohibition. (2) If the 
proceeding in the lower court is not on its face 
without the jurisdiction of such court, but is so 
in fact by reason of the existence of some matter 
not disclosed, such matter ought to be averred in 
some proper form in order to make the want ot 
jurisdiction appear. (3) But this is not essential 
to the jurisdiction of the Superior Court to grant 
prohibition. It is only laches which may or may 
not be excused, according to circumstances. Ac- 
cordingly, we find that frequently a failure to 
plead in the lower court was excused for the 
reason that it appeared that the plea would have 
been rejected if made. The whole question, in 
fact, was one of practice merely, not of jurisdic- 
tion; and the objection which most frequently 
prevailed to the granting of the writ was not that 
the application came too early, but that it came 
too late. The rule which we have adopted is 
founded upon the same considerations and direct- 
ed-to the same end. Our jurisdiction is ample 
to arrest by prohibition any proceeding without 
or in excess of the jurisdiction of the superior 
court, but by statute we are forbidden to do so 
when there is a plain, speedy and adequate rem- 


edy in ordinary course of law; and by the prac- 
tice which we have adopted and prescribed 
for ourselves, we will not issue the writ until the 


objection to its want or excess of jurisdiction has 
in some form been made in and overruled by the 
lower court; the whole foundation of the rule be- 
ing the respect and consideration due to the lower 
court and the expediency of preventing unneces- 
sary litigation. * * *” 

“But it is said that the order appointing the 
receiver was appealable, and, therefore, prohibi- 
tion will not lie. The Statute does not say that 
the writ will not issue in any case where there 
is an appeal. There must not only be a right ot 
appeal, but the appeal must furnish adequate 
remedy, in order to prevent the issuance of the 
writ. A number of cases have been decided in 
this court in which writs of prohibition have been 
refused because there was a right of appeal, but 
in all of those cases the appeal afforded a com- 
plete and adequate remedy for the threatened 
excess of jurisdiction. 


“In Childs v. Edmunds (Cal.), 10 Pac. Rep. 
130, the petitioner had a right to appeal, and by 
his appeal he could stay the enforcement of the 
writ of assistance. More than this, it does 
not appear that any excess of jurisdiction had 
been permitted in ordering the writ of assistance; 
and, if so, appeal was the only remedy. 

“In Mancello v. Bellrude (Cal.), 11 Pac. Rep. 
501, and Levy v. Wilson, 69 Cal. 105, appeal was a 
complete and adequate remedy. 

“In Clark v. Lasseu County Super. Ct., 55 Cal. 
199, and Wreden v. Stanislaus County Super. Ct. 
Id. 504, there was no excess of jurisdiction, and 
appeal was the only remedy. The same is true 
of the case of Powelson v. Lockwood, 82 Cal. 613. 

* 

“We will next consider the objection that pro- 
hibition will not lie because the petitioners had 
other plain, speedy and adequate remedies in due 
course of law. It is suggested that they might 
have moved the Court below to withdraw its order 
for a receiver. But suppose the Court insisted 
that everything should be absolutely given over to 
the possession of the receiver before he would 
listen to any application for a revocation or modi- 
fication of his order. Can it be said that a motion 
only to be considered on such conditions afforded 
an adequate remedy, or any remedy? And sup- 
pose the motion had been heard and denied. Would 
that have helped them? After all, it would have 
been necessary to appeal to some other court 
for relief. But surely counsel can scarcely be 
serious in contending that, because a party can 
move a court to set aside an invalid order, there- 
fore he cannot have a writ of prohibition; for, it 
this were so, there never could be a writ of pro- 
hibition. Such a motion would always be possible. 
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The most that can be claimed is that an applica- 
tion should be made to the lower court before 
moving for the writ. But this is another point 
to which we shall refer hereafter. 


“It is also suggested that the petitioners might 
have bowed to the authority of the receiver, given 
him possession of everything, and then obtained 
leave from the Superior Court to sue him in eject- 
ment, or that they might have sued him in forc- 
ible entry. It is true the petitioners might have 
done this, but the remedy would have been neither 
speedy nor adequate. They had the right, not 
merely to get their property back after a long 
and expensive litigation; they had a right to keep 
it. The wrong with which they were threatened 
when they applied for the writ, and when the writ 
issued, was the deprivation of the possession and 
the use of their property. To give the property 
up in the hope of being allowed by the Superior 
Court to sue for it, and recover it after years of 
litigation, was neither an adequate nor a speedy 
remedy. It would be as reasonable to say that an 
injunction should never issue to restrain a threat- 
ened injury, because the party injured may always 
have his action for damages. But there is a dis- 
tinction affecting this question which counsel 
seems to have wholly overlooked—a distinction, 
that is to say, between acts of the receiver and 
acts of the court. When a receiver holds by a 
valid appointment containing no directions in ex- 
cess of the jurisdiction of the court, so long as 
he acts in pursuance of the orders of the court, 
he cannot ordinarily invade the rights of parties 
or strangers to the litigation. If he does an in- 
jury he does it by exceeding his authority. In 
such case, the fault is his, and his alone. If he 
attempts to take property lawfully in the posses- 
sion of another, and to which he is not entitled, 
his attempt may be resisted just as any other 
trespasser may be resisted, and the person de- 
fending his lawful possession is not brought into 
conflict with the court. If he by any means gains 
possession of the property claimed by a stranger, 
the court will either order. him to restore it, or, if 
the title is in doubt, permit an action to be brought 
against him to try the title. But, when the court 
has exceeded its jurisdiction in appointing a re- 
ceiver, or in directing him to take specific prop- 
erty out of the possession of a stranger, the in- 
jury that results is directly due to the action of 
the court. The wrong is in the order of the court, 
not in the receiver’s transgression of the order. 
In such case, it seems clear that the appropriate 
remedy is in some writ or proceeding which op- 
erates upon the court, as such, to restrain its ju- 
dicial action, and not in the sort of resistance that 


may be opposed to an ordinary wrong-doer, or in 
such an action as may be brought against a 
private person who has committed a trespass. 
However confident he may be of his right to re- 
sist no prudent man will take the risk of resisting 
the plain terms of an order of court; and no rule 
of practice should be laid down which will compel 
a man in that situation to defend his possession 
by force in order to avoid the necessity of resort- 
ing to an action to recover it. On the contrary, 
all men should be encouraged to avoid forcible re- 
sistance to orders of courts, no matter how plainly 
in excess of jurisdiction, by firmly upholding and 
freely administering the remedies provided for 
the summary correction of such excesses. * * * ” 


“It is next suggested that the writ of prohi- 
bition does not issue ex debito justitiae, but is to 
be granted or withheld in the sound discretion 
of the court, and that in this case it ought not to 
be allowed in favor of these petitioners, because 
they are members of the sugar trust, monopolists, 
and are the tempters who seduced the American 
Sugar Refinery into the combination. There is no 
competent proof before us of these facts; but, as- 
suming them to be so, the law is not such as coun- 
sel claim it to be. A decision may be found here 
and there saying in a loose way that the issuance 
of the writ is in the discretion of the court, and 
a statement in general terms to the same effect 
may be cited from teat-writers who merely echo 
the decisions; but it never was the law that a 
court having jurisdiction to issue the writ had 
any discretion to refuse it when demanded by the 
real party in interest bringing himself clearly 
within the law. If such an idea has obtained any- 
where, it has been in consequence of a misunder- 
standing of the English cases.. In England the 
practice in prohibition was analogous to the prac- 
tice in other actions at law. An original writ (ot 
prohibition) issued for the purpose of securing 
an appearance, and after appearance the pleading 
followed: that, is, the plaintiff declared, the de- 
fendant pleaded or demurred, and so on. But 
there was this difference between the writ of pro- 
hibition, and other original writs; that, whereas 
the writs in ordinary actions issued of course on 
application of the plaintiff, the writ of prohibi- 
tion did not issue of course, but only upon affida- 
vits showing grounds for its issuance. Another 
difference was that not only the party injuriously 
affected by the proceedings of the inferior court, 
but any subject of the king, was allowed to in- 
terfere to prevent an excess of jurisdiction; and, 
in case of suit by a stranger to the proceeding 
to be stayed, the superior courts exercised a dis- 


cretion in granting or withholding the writ, but. 
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never when the party affected was the plaintiff. 
This whole subject is reviewed exhaustively in the 
case of London v. Cox, L. R. 2 H. L. 278, 280. 
* * 

“In this State, it is always the party aggriev- 
ed who sues; and, if he shows a case for the is- 
suance of the writ, the court cannot refuse it on 
the ground that he is a bad man and deserves the 
punishment he is threatened with, or upon any 
other consideration which he appeals to the mere 
discretion of the judge. * * *” 

(Italics throughout above quotations the author’s.) 
Havemeyer v. Superior Court, 84 Calif. 327, also re- 
ported in 24 Pac. 121, and 10 L. R. A. 627. 


ONE OF THE OLDER AMERICAN WORKS 


Let us turn now to one of the older American 
works, one of the most accurate and soundly prepared 
of all the encyclopedic treatises (now displaced in 
actual use by later and more elaborate and voluminous 
works, which are not always as reliable) in which there 
was an examination of this subject very worthy of 
being studied. Much will be found here that is in- 
structive and useful: 

“In most, if not all of the United States, this 
writ has been preserved by constitutional enact- 
ments, and methods of procedure have in some in- 
stances been provided by statute. The cases in 
which the power to issue the writ exists, and the 
mode in which the power will be exercised, are, 
however, in general to be determined only by ref- 
erence to that great repository of rules and pre- 
cedents, the common law. Shaw, C. J., in Wash- 
burn v. Phillips, 2 Metc. (Mass.) 296, 298. 

* * * * 

“Sec. 3. When granted. Whenever an inferior 
court is attempting to exercise jurisdiction which 
it does not possess, or having jurisdiction is ex- 
ercising an unauthorized power, the writ of pro- 
hibition is the proper remedy. State v. Judge, 11 
La. Ann. 187; State v. Mitchell, 2 Bailey (S. C.) 
225; Zylstra v. Corporation of Charleston, 1 Bay 
(S. C.), 382; Thomson v. Tracy, 60 N. Y. 31; 8 
Bacon’s Abr., title Prohibition 207; Quimbo Appo 
v. The People, 20 N. Y. 531; Sweet v. Hulbert (51 
Barb. 312.) 

* * * * 

“But the mere fact that an appeal or writ of 
error will lie, in a case where the inferior court is 
clearly without jurisdiction, will not be a reason 
why the writ should be denied, for the reason 
that it is better to prevent the exercise of an un- 
authorized power than to be driven to the neces- 
sity of correcting the error after it is commit- 
ted (Quimbo Appo v. The People, 20 N. Y. 531, 
542); and a defendant ought not to be required 
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to await an expensive and vexatious litigation in 
order to obtain relief by appeal. Michaud v. Judge, 
20 La. Ann. 209. 


* * * * 


“Sec. 5. WHEN A MATTER OF RIGHT AND 
WHEN DISCRETIONARY. It has been frequent- 
ly stated in the opinions of the American judges 
that the writ of prohibition is not one of right 
and is not granted as a matter of course, but 
that the granting of the writ rests in the sound 
discretion of the court (Ex parte Braudlacht, 2 
Hill 367; Sweet v. Hulbert, 51 Barb. 312; Ex parte 
Hamilton, 51 Ala. 62; Ex parte Stickney, 40 id. 
160; ex parte Reid, 50 id. 439; ex parte Greene, 
29 id. 52; Gray v. Court of Magistrates, 3 McCord 
(S. C.), 175; State v. Judge, 19 La. Ann. 183); 
and such seems to have been the ruling in the 
earlier English cases (8 Bac. Abr., title Prohi- 
bition, B., pp. 209, 210) ; but in the late case ot 
Mayor, etc. v. Cox, in the house of lords, L. R., 
2, H. of L. 239, 278, it was held that the writ ot 
prohibition at the suit of a party is not in the dis- 
cretion of the court, but issues ex debito justitiae. 
‘The only discretion,’ says Brett, Jr., in Worthing- 
ton v. Jeffries, L. R., 10 C. P. 377, 384; 12 Eng. 
Rep. 440, which the supreme court has to refuse 
a prohibition is, if it doubt, in fact or law, wheth- 
er the inferior court is exceeding its jurisdiction; 
but if the superior court is clear in fact and in 
law, that the inferior court is acting in excess ot 
its jurisdiction, or without jurisdiction, it cannot 
rightly refuse to enforce public order in the ad- 
ministration of the law by refusing either to issue 
a writ of prohibition or to put the plaintiff in pro- 
hibition to declare in prohibition. 

* * * * 

“The English cases seem to take the distinc- 
tion that when the writ is applied for by a party, 
then it is a matter of right, but otherwise when 
applied for by a stranger, for the reason stated 
by JESSEL, M. R., in Chambers v. Green, L. R. 
20 Eq. 552, 555 ‘that when both parties to the 
action wish the inferior court to decide it, a strang- 
er should not as a matter of course prevent it.’ 
(See Forster v. Forster, 4 B. & S. 187, 198; Cham- 
bers v. Green, L. R., 10 Eq. 552; Queen v. Twiss, 
L. R., 4 Q. B. 407) ; but in the common pleas it 
is held that the issuing of the writ is a matter ot 
right, whether the application be in behalf of a 
party or a stranger. Ellis v. Fleming, L. R., 1 Com. 
Pl. Div. 237; Worthington v. Jeffries, L. R., 10 C. 
P. 379; 12 Eng. Rep. 440.” . 

Wait’s Actions and Defenses Vol. 5, pp. 249, 
250, 253, 254. 

The statement above, however, that the earliest 


English cases held that the writ of prohibition did not 
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issue as a matter of right, is in error, according to the 
case of Mayor of London v. Cox, supra. 

The last mentioned case shows that the oldest Eng- 
lish cases held that the writ issued ex debito justitiae; 
that at a later but still’early period the decisions drift- 
ed into error, and held the opposite, and then subse- 
quently the old and correct doctrine was _ re-estab- 
lished. 


WHAT HAS CAUSED MANY AMERICAN COURTS 
TO FALL INTO ERROR 


From the above observations, it will be seen that 
many of the American courts have erroneously held 
that the writ did not issue ex debito justitiae at com- 
mon law, because instead of following the earliest Eng- 
lish cases, they have followed some of a later time, 
which had announced a mistaken doctrine, which later 
was corrected in England. 

This inference is gathered from the review of the 
history of the decisions in Mayor of London v. Cox, 
supra, and other English cases and common law auth- 
orities herein referred to. 

For the sake of opportunities of comparison again 
with what has been said in the various authorities 
above and what is said by the Supreme Court of the 
United States in the cases next hereinafter discussed, 
the following extract from the opinion of the Florida 
court, in the Crill case is set forth: 

In concluding its opinion in the Crill case, the 
Florida Supreme court used the following language: 

“As to cases involving writs of prohibition, it 
has been said: ‘The question is not whether the 
court has jurisdiction of the particular case sought 
to be prohibited, but whether or not it has juris- 
diction of the general class of cases to which the 
particular case belongs.’ 16 Encyc. of Pleading and 
Practice, 1126, and cases cited. Nothing in the 
application for the writ excludes the fundamental 
fact that the judge of the Eighth Judicial Circuit 
had jurisdiction of the subject matter involved in 
the suit below. If it be conceded that his decision 
of the motion to dismiss the petition in condemna- 
tion was wrong on account of the unconstitu- 
tionality of the statute referred to, which is not 
intimated here, it would afford no ground for 
the issuance of the writ of prohibition as prayed, 
as there are other remedies for correcting any er- 
roneous rulings which may occur in the court be- 
low, and the demurrer to the suggestion to the 
writ of prohibition is therefore sustained and the 
rule to show cause herein is discharged and per- 
emptory writ denied.” 

(Italics above are the author’s.) 

It will readily be perceived in reading the lead- 
ing English cases, swpra, and the cases now to be ex- 
amined, how far from being correct the above state- 


ment is, under the common law, which governs this 

writ. 

THE DOCTRINE IN THE SUPREME COURT OF 
THE UNITED STATES 

Turning to the decisions of the Supreme Court of 
the United States for what light we may find, we 
learn that jurisdiction of that court to issue writs ot 
prohibition is prescribed by statute, only as follows: 

“The Supreme Court shall have power to is- 
sue writs of prohibition to the district courts when 
proceeding as courts of admiralty and maritime 
jurisdiction.” (Sec. 234 Judicial Code). 

This statutory provision has always been the same 
with an immaterial verbal change to make a correc- 
tion. 

The statute thus provides for the common law 
writ. See collection of cases in 5 Fed. Stats. Ann. 
(2d Ed.) note on page 718. Mr. Chief Justice Fuller 
states: 

“The settled rules in reference to the writ 
of prohibition were thus laid down in Jn re Rice, 
(1894) 155 U. S. 396, 402 ((15 S. Ct. 149, 39 
U. S. (L. ed.) 198)): ‘Where it appears that the 
court whose action is sought to be prohibited had 
clearly no jurisdiction of the cause originally, or 
of some collateral matter arising therein, a party 
who has objected to the jurisdiction at the out- 
set and has no other remedy is entitled to a writ 
of prohibition as a matter of right. But where 
there is another legal remedy by appeal or oth- 
erwise, or where the question of the jurisdic- 
tion of the court is doubtful, or depends on facts 
which are not made matter of record, or where 
the application is made by a stranger, the grant- 
ing or refusal of the writ is discretionary. Nor is 
the granting of the writ obligatory where the case 
has gone to sentence, and the want of jurisdic- 
tion does not appear upon the face of the pro- 
ceedings, Smith v. Whitney (1886) 116 U. S. 
167, 173, ((6 S. Ct. 570, 29 U. S. (L. ed.) 60)); 
in re Cooper, (1892), 143 U. S. 472, 495, ((12 S. 
Ct. 453, 36 U. S. (L. ed.) 232.)).’” 

(Italics the author’s.) 


Again the Supreme Court of the United States 
(1920) held that a writ of prohibition should issue in 
an admiralty case, although the District Court had jur- 
isdiction of that class of cases, and although the Dis- 
trict Court had decided the question of jurisdiction in 
its own favor,—and although there was a remedy by 
appeal. 

The court passed upon the merits, and expressly 
held prohibition was proper, and the decision was 
unanimous. 


“The attorney general of the state appeared 
in all three cases specially in behalf of the state 


and the people thereof, and of Walsh, and filed _ 
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a suggestion that the court was without juris- 
diction to proceed against Walsh as superintend- 
ent of public works for the reason that, as ap- 
peared upon the face of the proceedings, they 
were suits against the state of New York in which 
the state had not consented to be sued. The 
district court denied motions to dismiss the mon- 
itions (The Henry Koerber, Jr., 268 Fed. 561), 
whereupon the attorney general on behalf of the 
state and the people thereof, and of Walsh, as 
superintendent and individually, under leave 
granted, filed in this court a petition for writs 
of prohibition and mandamus. An order to show 
cause was issued, to which the district judge 
made a return, and upon this and the proceedings 
in the district court the matter has been argued. 


* * * * * 


“The power to issue writs of prohibition to 
the district courts when proceeding as courts ot 
admiralty and maritime jurisdiction is specifically 
conferred upon this court by Sec. 234, Judi- 
cial Code (Act of March 3, 1911, Chap. 231, 36 
Stat. at L. 1087, 1156, Compt. Stat. Secs. 968, 
1211, 4 Fed. Stat. Anno. 2d ed. p. 815, 5 Fed. 
Stat. Anno. 2d ed. p. 717). And the fact that the 
objection to the jurisdiction of the court below 
might be raised by an appeal from the final de- 
cree is not, in all cases, a valid objection to the is- 
suance of a prohibition at the outset, where a court 
of admiralty assumes to take cognizance of mat- 
ters over which it has no lawful jurisdiction. 
Re Cooper, 143 U. S. 472, 495, 36 L. ed. 232, 239, 
12 Sup. Ct. Rep. 453. 

“That a state may not be sued without its con- 
sent is a fundamental rule of jurisprudence, hav- 
ing so important a bearing upon the construction 
of the Constitution of the United States that it 
has become established by repeated decisions oi 
this court that the entire judicial power granted 
by the Constitution does not embrace authority 
to entertain a suit brought by private parties 
against a state, without consent given. 


“The want of authority in the District Court 
to entertain these proceedings in personam un- 
der Rule 59 (now 56), brought by the claimants 
against Mr. Walsh as superintendent of public 
works of the state of New York, is so clear, and 
the fact that the proceedings are in essence suits 
against the State without its consent is so evi- 
dent, that instead of permitting them to run their 
slow course to final decree, with inevitable futile 
result, the writ of prohibition should be issued as 
prayed. Ex parte Simmons, 247 U. S. 231, 239, 62 
L. ed. 1094, 1096, 38 Sup. Ct. Rep. 497; Ex parte 
Peterson, 253 U. S. 300, 305, 64 L. ed. 919, 921, 
40 Sup. Ct. Rep. 543. 


“Rule absolute for a writ of prohibition.” 

(Italics the author’s.) 

In the Matter of the State of New York, 256 U. S. 
490; 65 L. Ed. 1057, 1060, 1063. 

In the above case the Court held if there was no 
defendant who could be sued, the matter was juris- 
dictional; there was no jurisdiction in the Court. In 
the Crill case it was contended there was no plaintiff 
who could condemn. 

Mr. Justice Holmes, whose lectures on the common 
law are famous, wrote the opinion of the Supreme 
Court in the following case: 

It will be observed that the case was an admiralty 
case, one of a class of which the District Court has 
jurisdiction. 

It may be assumed that Mr. Justice Holmes is 
familiar with the common law, relative to the writ ot 
prohibition 

None of the court contended that prohibition was 
not the proper remedy although there was a dissent- 
ing opinion on the merits. 

The writ of prohibition was issued, the court say- 
ing in part: 

“The libel was filed on November 8, 1919. 
* * * On February 20, 1920, the government mov- 
ed that it be dismissed for want of jurisdiction. 
The district court overruled the motion. On April 
11, 1921, the Attorney General moved for leave 
to file the present petition in this court. Leave 
was granted and the case has been heard. * * * 


“It may be assumed that each of these vessels 
might have been libeled for maritime torts com- 
mitted after the re-delivery that we have men- 
tioned. But the Act of September 7, 1916, chap. 
451, Sec. 9, does not create a liability on the part 
of the United States, retrospectively, where one 
did not exist before. Neither, in our opinion, is 
such a liability created by the Act of March 9, 
1920, chap. 95, Sec. 4, authorizing the United 
States to assume the defense in suits like these. 
It is not required to abandon any defense that 
otherwise would be good. It appears to us plain 
that, before the passage of these acts, neither the 
United States nor the vessels in the hands of the 
United States, were liable to be sued for these al- 
leged maritime torts. The Liberty and the Caro- 
linian were employed for public and government 
purposes, and were owned pro hac vice by the 
United States. It is suggested that the Western 
Maid was a merchant vessel at the time of the 
collision, but the fact that the food was to be 
paid for and the other details adverted to in 
argument cannot disguise the obvious truth, that 
she was engaged in a public service that was 
one of the constituents of our activity in the 
war and its sequel, and that had no more to do 
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with ordinary merchandising than if she had car- 
ried a regiment of troops. The only question really 
open to debate is whether a liability attached to 
the ships which, although dormant while the Unit- 
ed States was in possession, became enforceable 
as soon as the vessels came into hands that could 
be sued.” 

(Italics the author’s.) 


U. S. v. Thompson, 257 U. 8S. 419, 66 L. Ed. 299, 
302. 

It will be observed from the foregoing cases de- 
cided by the Supreme Court of the United States, the 
District Courts had jurisdiction of a class of cases, 
known as admiralty cases. The determination of who 
the defendant actually was in such cases, and whether 
such defendant could be held liable for certain wrongs, 
are matters which an admiralty court ordinarly has 
jurisdiction to decide in the usual exercise of its func- 
tions in an admiralty case. 

There were remedies by appeal. But the Supreme 
Court in one of them denied the correctness of the 
views of the District Courts, and prohibited the pro- 
ceedings because the defendant could not be sued be- 
ing the United States Government, and the District 
Court misinterpreted its powers under a rule. 

In the other case the court issued the prohibi- 
tion because the suit was against the government, 
without its consent. 


Now in the Crill case the Florida Court states that 
the question of whether the statute creates the rights 
and the proceeding, is really not a question of juris- 
diction but of the right of the State Road Department 
to bring the proceeding. In other words, could the Gov- 
ernmental agency sue? Was there an authorized plain- 
tiff? Yet when the question arise, can the suit be 
brought against the United States, the real defendant, 
the Federal Supreme Court prohibited because there 
was no defendant who could be sued. Was there, by 
legal authority, a defendant? 


In the Crill case, it was insisted that the Govern- 
ment agency could not condemn, the statute being 
void; there was no plaintiff who could take, but the 

’ Supreme Court refused prohibition, refused to ex- 
amine the legal merits of the case, and held that the 
right of eminent domain in the condemnor, is not 
jurisdictional, and that only questions of jurisdiction 
and excess of jurisdiction would justify prohibition. 


THE EFFECT OF EXISTENCE OF REMEDY 
BY CERTIORARI 


Soundly speaking the existence of the remedy by 
certiorari does not prevent the issue of the writ of 
prohibition, the correct principle being as stated by 
the Supreme Court of Massachusetts (with citations 
of English and American authorities) in a condemna- 


tion proceeding where the statute authorizing the pro- 
ceeding was unconstitutional: 

“In the present case, if the proceedings for 
the assessment of damages had gone on to fin- 
al judgment, they might indeed have been quash- 
ed by writ of certiorari. * * * But the fact that 
the remedy by petition for writ of certiorart 
will be open to the landowner after final judg- 
ment affords no reason why the court should now 
refuse a writ of prohibition, and thereby put the 
petitioner to the trouble, expense and delay of a 
trial before a tribunal which has no jurisdiction 
of the case, and to whose jurisdiction the pe- 
titioner has objected at the outset of the proceed- 
ings.” 

(Italics the author’s.) 


Connecticut River R. Co. v. County Comm’rs, 127 
Mass. 50. 

That parties seeking the extraordinary remedy ot 
the writ of prohibition should not be relegated to other 
extraordinary discretionary writs and remedies, where 
such parties are in court applying for a writ of pro- 
hibition, and the court has the power (even if not 
obliged to issue it), and where such writ is the most 
immediate, most appropriate, most efficacious, and 
most economical to the courts, the public, and the par- 
ties, seems self-evident. 

Certiorari is not available when prohibition is ap- 
plied for at the commencement of a proceeding and be- 
fore judgment. 

After reading the opinions in the foregoing cases, 
we cannot feel anything but certainty that the Su- 
preme Court of the United States, the Supreme Court 
of Massachusetts, the New York Court of Appeals, 
the Vermont Court, and others whose opinions are 
hereinabove cited or quoted, had thorough acquaint- 
ance with the English decisions hereinabove cited 
and the authorities by them quoted or cited, even 
though said American cases do not cite them in all 
instances. 

The Supreme Court of the United States, in some 
of the cases hereinafter quoted from, cites practic- 
ally no authorities, or no common law authorities; 
and yet their decisions are so clearly and exactly har- 
monious with what has been said in the English cases 
and authorities, supra, that said court was obviously 
fully familiar with them. 


THE EVIDENCE WHICH HISTORY AFFORDS 
UPON THE PURPOSE AND SCOPE OF THIS 
WRIT 


When we go back into the ancient history of the 
writ of prohibition, which is as old as the Common 
Law, in such works as Maitland and Pollock’s History 
of the English Law, we find therein very clear in- ~ 
formation from which we can see what the scope and 
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purpose of this remedy anciently was, and how it 
developed. The writ is found in the earliest Chancery 
Registers and in Glanville. 

The writ of prohibition is a very ancient one. 
It arose out of the struggle and jealousies between 
the temporal and ecclesiastical courts of England. We 
may gather from such authorities that in many in- 
stances the temporal courts contended that the others 
were exercising jurisdiction or powers beyond their 
spheres. 

The ecclesiastical courts, notwithstanding their 
often reiterated claim that they were not subject to 
the supervision of the temporal courts, but were <o- 
ordinate, and independent, were compelled by the 
physical power behind the temporal courts, to yield 
to the orders embraced in the writ of prohibition. 

When we realize out of what this remedy grew, 
and the extreme jealusy and the exacting and zealous 
watchfulness with which the temporal courts scan- 
ned the proceedings of the ecclesiastical courts, for in- 
stances of overstepping their power, it is not sur- 
prising to discover that the temporal courts applied 
this writ not only to prohibit exercise of jurisdic- 
tion not belonging to the ecclesiastical courts, but of 
powers and functions during the course of the case, al- 
though there was general jurisdiction of the class of 
case. 

We must remember that here were temporal judges 
seeking always to see and interpret acts of the ec- 
clesiastical courts as usurpation or abuse of powers; 
constantly fearful that the ecclesiastical courts would 
broaden their power. 

These temporal judges, backed by the civil strength 
of the king and government, naturally would not be 
nice or technical or exact in limiting the scope of their 
own writ. The writ was merely an order to the other 
court to stop. 

It seems unreasonable to suppose that the tem- 
poral courts were applying artificial niceties of reason- 
ing, to apply different conceptions to the term “‘juris- 
diction’’, than actual judicial power. On the contrary, 
in the struggle, the writ was both broad (in actual 
application) and untechnical. 

The South Carolina, New York, Vermont, Cali- 
fornia, Massachusetts and United States Supreme 
courts evidently correctly caught the interpretation 
of this remedy in the light of history, and were cor- 
rect in their understanding that the writ was not 
technical nor difficult to obtain, and was much broad- 
er than many American courts now understand. 

The temporal courts had the power, and did use 
this writ broadly, and as to questions of wrongful func- 
tions and powers and decisions against the law, as 
well as of general jurisdiction. 


: See Pollock & Maitland, Vol. 1. pp. 250-251, 479; 
Vol. II, pp. 199-200, 595-596, 665-666. 


It appears from the foregoing authorities and oth- 
er authorities therein referred to that, as the writer 
of this article understands the matter, and as far as 
he can definitely ascertain, that actually the writ ot 
prohibition as a common law remedy is very greatly 
misunderstood in many respects. 

It was a much broader remedy and much more 
freely granted than is frequently supposed. 

It issued as a matter of right where an aggrieved 
party applied for it and made a proper prima facie 
showing by affidavit. 

Even a stranger to the record could have it issue 
where the inferior court had no jurisdiction. 

It early developed under the common law, from 
its early narrow (perhaps) beginnings, and it is- 
sued not only to inferior courts and tribunals, but 
also to many governmental boards and officers and 
agencies. 

It was discretionary only when a stranger to the 
record applied for it, or where the question of the in- 
ferior court’s jurisdiction depended upon disputed 
facts or matters not of record, as a result of which 
the question of jurisdiction could not be readily and 
certainly ascertained by the Superior Court. 

It became an efficacious and beneficent remedy for 
aggrieved parties, and was applied in a practical and 
wise way, which was far advanced over and super- 
ior to the present ideas of many American courts ot 
today; the use thereof being upon the theory that 
preventive writs are always to be preferred as against 
remedial proceedings. 

The fact that there were other remedies available, 
did not prevent the issuance of the writ, but merely 
made the matter discretionary, in the sense that the 
court would determine whether the other remedy was 
or was not adequate and complete; and if it was not, 
the issuance of the writ was not discretionary, but was 
a matter of right. 

As nearly as the writer can ascertain, the other 
remedies referred to, correctly speaking, are ordinary 
appellate remedies, not other extraordinary remedies, 
either at law or in equity and certiorari is not neces- 
sarily an adequate remedy. 

The McConiha case expressly asserts the contrary 
doctrine to the Crill decision, though cited and quoted 
in its support as above stated. It cites and reviews 
weighty authority upon the subject. . 

The case of Valliant cited and quoted by the Flor- 
ida court also cites no real authority and makes no 
real examination of the law. 

It is a brief, superficial decision which may or may 
not support the doctrine of the Crill case; because it 
noes not appear whether or not there was a right 


to a supersedeas or stay in that case, upon writ of 
error or appeal. 


If it supports the Crill case, it is opposed to the 
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McConiha case, and we have two opposite decisions 
cited and quoted by the Florida Court to support its 
theories. ‘ 

Cases cited in M¢Coniha case when prohibition 
does not lie, when court has jurisdiction: 

Wilson vs. Berkstresser, 45 Mo. 283, 

Ex parte Green, 29 Ala. 52, 

Ex parte Peterson, 33 Ala. 74, 

Ex parte Smith, 34 Ala. 455, 

People vs. Wayne Cir. Ct. 11 Mich. 393, 
People vs. Court, 43 Barb. 278, 

State vs. Nathan, 4 Rich. (Law) 513, 
People vs. Marine Ct., 36 Barb. 341. 

The cases cited as to a court’s exceeding power or 
jurisdiction in the McConiha case, supra: 

Washburn v. Phillips, 2 Mete. (Mass.) 296; 
Supervisors v. Gorrell, 20 Gratt. 484, 522; 
Swinburn v. Smith, Judge, 15 W. Va. 483, 501; 
State v. Nathan, 4 Rich. 513; 

Quimbo Appo v. The People, 20 N. Y. 531; 
Michond v. The Judge, 20 La. Ann. 239; 
Clayton v. Heidelburg, 17 Miss. 623; 

Sweet v. Hulbert, 51 Barb. 312; 

High’s Ex. L. Rem. Secs. 771, 772. 

Some of the above cases consider the English cases, 
and some real authorities upon the subject. 

In the McConiha case, apparently, the writ of 
certiorari and other writs would have been as much 
available as in the Crill case; but the writ of prohi- 
bition issued, nevertheless, despite the matters therein 
stated and quoted by the Florida Supreme Court. 


CASES FROM OTHER JURISDICTIONS, CITED 
IN THE CRILL CASE 

The Supreme Court, in the Crill case cited only 
four cases from other jurisdictions. Some general 
works and a number of Florida cases were cited. 
Whether the Florida cases support the opinion will 
appear when said cases are reviewed herein. 

The Court, however, not only cited, but quotes from 
the opinions in two of said cases, to-wit, from said 
McConiha vs. Guthrie (W. Va.) and Leonard vs. Bar- 
tels Colorado; these quotations however not being 
made from the reports of the cases themselves, but 
from quotations of same in the old Malone case (Fia.). 

The third out-of-state case is the Valliant case. 

The McConiha case being fully discussed  else- 
where herein, that case will not be further analyzed 
here. 


But let us look at the Colorado case, Leonard vs. 
Bartels, 4 Colo. 95. 


Here is a case the head note, statement of the 
case, and opinion in which occupy less than a page 
and a half in the book. 


The question there was purely one of procedure, 
as it was in the Malone case (Fla.). The citation 
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and quotation were in point in the Malone case, but 
not in the Crill case. 

In said Leonard case, the question was had the 
affidavit and summons been sufficient, as a matter 
of service, to give the court jurisdiction of the partic- 
ular case, the court having jurisdiction of that class 
of cases. 


There was no apparent dispute about the latter 
point. 

The Colorado court held that the point involved 
was a mere question of service of process of the court 
having jurisdiction and the court could decide a ques- 
tion of service of its process; that there was adequate 
remedy by ordinary appellate procedure. 

The court stated the generalities which are quoted 
in the opinion in the Crill case (herein set forth). 

Now the Colorado court cited no authority except 
High’s Ex. Leg. Remed., Secs. 762, et seq., (and there 
is much in High when the cases he cites are read that 
refutes what the Colorado court said). 

The opinion was only a few lines. 

There was no research devoted to the matter, no 
common law sources were consulted, none of the lead- 
ing American or English cases are referred to. 

The decision is not correct for reasons and upon 
authority appearing in this article, but that is imma- 
terial here. 

The case is not in point as to the Crill case, which 
did not deal with mere matter of process or procedure, 
but brought into question the validity and interpreta- 
tion of the fundamental statute, upon which was based 
the entire condemnation proceeding; upon which de- 
pended the right of the condemnor to take the prop- 
erty, that is to exercise the right of eminent domain; 
the right to bring the proceeding; which authorities 
were the basis of the power and authority of the Cir- 
cuit Court to adjudge that the property be taken in 
that that proceeding brought expressly under that 
statute; which statute was the authority which per- 
mitted the State Road Department and the Circuit 
Court, through their joint functions, to expropriate 
this property from the owner, to the State. 

The Colorado case involved no such peculiar case 
as an eminent domain proceeding. 


The Colorado case was decisive only upon the ques- 
tion of defective process, that being the only question 
there; and the court expressly said there was ade- 
quate remedy by appellate review. 

Compared with many of the learned and scholarly 
opinions herein quoted from or cited, we cannot but 
feel upon examination that beyond. all question much 
greater research, learning and authority are reflected 
in some of the other opinions than that of the Colorado 
court. 


The other case cited by the Florida court, taken 


Spelling, with a quotation of said text work, is State ° 
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ex rel. vs. Valliant, Judge (Mo.), 13 8. W. 398. 

The opinion is very brief and inexplicit, because it 
reveals no specific provisions of constitution or stat- 
utes covering either the question of jurisdiction or 
the right of eminent domain. 

The opinion, headnotes and all, cover about one 
page in the book, from which it may be gathered that 
it contains no lengthy discussion or review of author- 
ities. 

The prohibition application was to prevent one 
railroad company from condemning the right to run 
its cars over the tracks of certain street railroad com- 
panies, for a distance of several blocks in a city. 

The point of contention was whether under stat- 
utes and ordinances there was any authority to con- 
demn that right for said railway company. 

The Missouri Supreme Court held that the lower 
court had jurisdiction of that kind of cases, and the 
question was one of law in a case within the jurisdic- 
tion. 

As the court in the Valliant case cited Mastin vs. 
Sloan (Mo.) and the court said in that case that there 
was ample remedy by appeal, &c., we presume this 
applied to both cases. 

There is no showing in the Valliant case that there 
could not be a supersedeas obtained, or any other de- 
tails as to the Missouri statutes. 

But the only authorities cited in the Valliant case 
were two Missouri cases, and no common law cases 
nor leading cases, and the decision is not accurate or 
correct, as appears from the authorities in this ar- 
ticle. 

The first illustration the Missouri court uses, 
shows how incorrect are the underlying ideas. 

The court says “‘For instance, where a court has 
jurisdiction to render judgments in ordinary civil 
causes” prohibition will not issue to prevent judgment 
in a petition insufficient to state a cause of action. 

_In the first place a condemnation is not in any 
sense an “ordinary civil action.” It is a very peculiar 
and extraordinary proceeding. It only exists by vir- 
tue of the right to exercise the power, conferred by a 
statute; and if there is no statutory authority con- 
ferred, the basis of the proceeding is entirely wanting. 

Besides said court is taking a case as an illustra- 
tion which proceeds according to common law in a 
court of general jurisdiction, to deduce a conclusion 
as to a proceeding purely statutory, proceeding in a 
statutory court (which it is for the purpose of that 
proceeding as hereinafter shown). 

The Mastin vs. Sloan case, cited in said case, oc- 
cupies about a half page and cites no authority. 


It turns upon questions of practice, and whether 
the Court’s jurisdiction of a case had ended before 
it made certain orders. 

The court held that this was “plainly” not matter 


for prohibition, because there was adequate remedy by 
appeal and the court having originally had jurisdic- 
tion. 

According to the common law authorities and lead- 
ing cases cited in this article the decision was “plainly” 
in error on the law, but might possibly have been 
rested on the discretion. 

The other case cited in the Valliant case is Postle- 
thwaite vs. Gheslen, a chancery case not prohibition. 

Here there was involved a:collateral attack upon 
the jurisdiction in another suit, after the objection had 
been waived in the original proceeding. 

Here the court held the matter was such as could 
be waived, the court having jurisdiction of that kind 
of case. This case is inapplicable. 10 S. W. 482. 

It will be seen therefore that these cases upon 
which greatest stress was placed in the Crill case, in 
one instance fully supported the Crill case, and in the 
other two instances were hardly in point, and were 
of very little weight as precedents or authority. 

The case of ex parte Detroit River Ferry Co. (U.S. 
Sup. Ct.) was cited to the proposition that, if the court 
has jurisdiction, the fact that there is no remedy by 
appeal given by the statute is not of itself a sufficient 
ground to authorize a writ of prohibition. 

Said decision is only understood by reading the 
case of exparte Gordon, immediately preceding it, by 
the same court, and to which said Ferry Co. case re- 
fers as being the same kind of case. 

In those cases, it was actually held that the lower 
court had jurisdiction; and furthermore that there 
was a right of appeal from the district court to the 
Circuit Court, and from that Court to the Supreme 
Court, if the amount recovered was sufficient in 
amount. 

The court said obiter (the application for prohi- 
bition being upon the theory of no jurisdiction) that 
want of appeal, if it existed (under the Federal Con- 
stitution) would not authorize prohibition if there was 
jurisdiction, as there was. 

In both of said cases, the lower court was held to 
have full power to decide all questions presented, and 
there was a right of appeal. These cases, as to the 
power to dispense with right of appeal under the 
Federal Constitution are not in point 104 W. S. 515, 
519; 26 L. Ed. 814, 815. 

The constitutionality of the statute with reference 
to lack of right of supersedeas, was not drawn in 
question in the Crill case; but the provisions of the 
State and Federal Constitutions upon these questions 
are very different. 

' Other decisions of that court which are discussed 
in this article, fully show what the common law doc- 
trines, as declared by said U. S. Supreme Court, are. 


CRITICISM QF CERTAIN TEXT BOOKS 
The author of this article has said at the outset 
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that the text books embodying this subject are weak 
and inadequate. 

Some instances will now be shown. Others could 
be set out, but only a few illustrations are necessary. 

In High’s Extraordinary legal remedies, we have 
an example of the inadequacy of text books on this 
subject. 

Comparing the remedy by injunction with that of 
prohibition, the author of that work says: 

“Both have one common object, the restrain- 
ing of legal proceedings, and each is resorted to 
only when all other remedies for attaining the 
desired results are unavailing.” 

(2nd Ed.), Sec. 763. 

This statement is not accurate, of course, as to 
either proceeding. 

In Sec. 765, the same author next states: 

“The jurisdiction is exercised by appellate or 
superior courts to restrain inferior courts from 
acting without authority of law where damage 
and injustice are likely to follow from such ac- 
tion. * * * it may be regarded as one of the 
means by which appellate courts exercise their 
jurisdiction * * * it does not lie for grievances 
which may be redressed in the ordinary course 
of judicial proceedings by appeal or error. * * *” 

and further says: 

““ * * * to be used only where none of the 
ordinary remedies provided by law are applicable. 

In Section 767, High again says it issues when 
“other existing remedies are inadequate to afford re- 
lief,” and again in Section 770, he says it will not issue 
if the party has another and complete remedy at 
law. 

And in Section 772, he says the writ will not be 
“allowed to usurp the functions of a writ of error or 
certiorari * * *” nor “* * * for the correction of er- 
rors of inferior tribunals.” 


Now from the foregoing statement in Section 763 
that all other reemdies must be unavailing, the author 
might mean all remedies of every character, both at 
law and in equity, and both ordinary and extraordi- 
nary. 

When we read the above statements in Section 
765, it would appear that the author does not mean 
that there must be no other remedy at all in law or 
equity, but means that there must be no other ordi- 
nary remedy, by usual appellate procedure; and that 
the writ does not go to review errors of the inferior 
court if it has jurisdiction. 

The said work can be cited to any of the above 
propositions, although they all differ. And as it has 
been widely cited, much confusion and error have re- 
sulted. 

But these confusing statements in different sec- 
tions give mis-impressions, and lawyers and judges, 
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pressed for time, pick up such expressions in one 
section of a work, and state them as the law. The cas- 
ual reader of such a work cannot tell what the intend- 
ed meaning is, nor what the law is. 

Such mis-impressions are stated, restated and 
echoed and re-echoed as the California Supreme Court 
states in the Havemeyer case (supra) from author 
to author, and from court to court, each author and 
each judge, respectively, assuming that the law has 
been duly investigated by his predecessor in statement; 
until a fundamental fallacy actually seems to be the 
law; until some one discerns the error, and then, per- 
haps, the fallacy is gradually repudiated by the courts. 

The statement is repeatedly made in High, (Section 
765,) that the writ does not issue ex debito justitiae, 
but as a matter of discretion, but that is incorrect 
according to the common law authorities. 

Nor is his statement that the writ is “to be used 
with great caution” correct, according to the author- 
ities elsewhere shown herein. 

Although the first edition of High’s Extraordinary 
Legal Remedies was published in 1874 and the second 
edition in 1884, there is no reference to Mayor of 
London vs. Cox, the leading English case by the Eng- 
lish House of Lords which settled the question of what 
the functions and scope of prohibition had been and 
were at common law, and clarified any confusion ex- 
isting in England, which case was decided in 1867. 

This case after exhaustive study and examination 
cleared up many doubts and obscrities, and settled 
finally in England what this writ really was at com- 
mon law. 

One judge or author will quote or cite a state- 
ment from one section of said work and cite High as 
authority. Another author or judge will cite the 
same author as authority for a somewhat different 
proposition, but according to another section. 

Let us take a concrete example. 

In Sec. 784 of said work, it is said: 

“and since, at common law, the writ is only grant- 
ed to restrain a court or parties therein from pro- 
ceeding with a cause on the ground of a want 
of jurisdiction, it will not lie, &e. * * * ” 

Yet in Section 781, the same author says: 


“The province of the writ is not necessarily 
confined to cases where the subordinate court is 
absolutely devoid of jurisdiction, but is also ex- 
tended to cases where such tribunal, although 
rightfully entertaining jurisdiction of the subject 
matter in controversy, has exceeded its powers.” 

The first statement above (Sec. 784) is incor- 
rect, of course. The second is more correct than the 
first, but not entirely so. 


The author states them both in such way that 


they are likely misleading and each appears to be 
the law, although apparently conflicting. 
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This work has been widely quoted and cited, and 
the result is that the decisions are in conflict and 
the law appears uncertain. 

In Spelling’s “Injunctions and other Extraordi- 
nary Remedies’, (2nd Ed.) we find somewhat the 
same situation as in High’s work. 

In Sec. 1716 he states that the writ issues only 
when the aggrieved party -“‘is without other adequate 
means of redress.” 

In Sec. 1717 he says it issues only in “the absence 
or inadequacy of ordinary remedies.” 

Now Sec. 1716 says there must be no other rem- 
edy; but Sec. 1717 says there must be no other 
ordinary remedy. What is the law? 

But when we turn over ten sections further on, 
where it may not be seen in connection with the sec- 
tions above, we find that he states “the existence of 
another adequate ordinary remedy, or of a more ap- 
propriate extraordinary remedy. * * * “prevents issu- 
ance of the writ. 

Again in Sec. 1716, he says it “* * * is that process 
by which a superior court prevents an inferior court 
from usurping or exercising a jurisdiction with which 
it has not been vested by law.” 

And in Sec. 1723, it issues only where the inferior 
courts clearly exceed their jurisdiction or attempt to 
usurp a jurisdiction belonging to some other forum. 

Yet the same author, without explanation of his 
statements above, says in Sec. 1725 that it issues to 
restrain “any unauthorized proceedings by an inferior 
tribunal, in a case of which it has jurisdiction, as well 
as when the cause is without its jurisdiction.” 

He states, also, the rule above quoted from Sec. 
1725, in Sec. 1725, but qualifies it by saying, “* * * 
and no appeal or writ of error or other remedy is 
available at all, or if available is inadequate * * * ”, 

What is the reader to conclude the law is; and 
again, when he refers to no ‘other remedy”, does he 
mean other ordinary remedy, or extraordinary remedy, 
or remedy in equity as well as in law? 

In Sec. 1724, p. 1482, he cites State v. Valliant, 100 
Mo. 59, 13 S. W. 398, to the effect that prohibition 
will not lie to prevent a condemnation proceeding 
where it was claimed that under a statute a certain 
class of property was not subject to condemnation. 

Yet, he shows that in said case of McConiha v. 
Guthrie, 21 W. Va. 134, a prohibition was issued to 
prevent condemnation of a class of property which, 
under the statute, was not subject to the condemna- 
tion in eminent domain. 


Yet he makes no attempt to compare these de- 
cisions, nor to compare their quality and weight as 
authority, nor to determine which is correct, if they 
conflict. 

The Florida Supreme Court, in the Crill case, ac- 
tually cites and quotes from both of said cases as 


holding the same thing, and supporting its decision 
therein. 

The result from these much quoted text books is 
that many principles are placed in cloudy and uncer- 
tain and conflicting state, which make it difficult 
if not impossible to know what the author intends to 
state as the law. 

The decisions, therefore, which have rested upon 
these and similar works are often in error and con- 
fusion. The opinions frequently express a mere repe- 
tition of the jumble of obscurities and inconsistencies 
copied from several sections of such works. 

Spelling does not even cite or refer to Mayor of 
London v. Cox. 

He does refer to Gould v. Capper, but in a man- 
ner which does not make its significance and value 
clear, as a study of the common law doctrines, and 
the reader would not realize its apparent thorough- 
ness and correctness, and the scholarship and study 
therein displayed, as contrasted with the innumerable 
little superficial opinions upon this subject which are 
to be found in the reports of our American courts, 
where apparently no real research was indulged. 


We are left with a mere bald statement of one 
rule in one section or paragraph of the work, and of 
another rule in another section or paragraph. 

In this way different sections of the work may 
be cited to very different propositions, with the author 
as apparent authority for it. 


In other words the works are chiefly mere digests, 
brief statements of what different courts have said, 
with little to indicate the comparative value of the 
cases; but the form of the works and the nature of the 
statements are such that it appears that the author is 
stating all of these diverse and conflicting rulings as 
the law; and when different courts have quoted these 
different conflicting statements (and they have been 
widely quoted and cited), the law has drifted into con- 
fusion. 

The fact of the matter is, that in High as in Spell- 
ing, in different sections, rules radically different, or 
slightly different, in some instances, appear stated as if 
they were the author’s conception of the law. Those 
authors merely state as the law in one section, what 
they conceive to be the ruling of a particular court in 
a particular case; but they flatly state the proposition 
and cite the case. In another section, another rule is 
stated as the law. It is actually nothing but what 
some other court has said in some other case. 


They frequently make no express reference to the 
differences in these rulings. 


No commentaries are expressed upon the subject 
of these different decisions; they are not analyzed, 
compared, weighed and appraised as to their weight 
and value in point of quality and ability. The effort is 
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not made to ascertain and declare which statement 
of the law is correct. 


The subject of the remedy by writ of prohibition 
has been only briefly: treated in such text books as 
those above mentioned, in works covering many other 
subjects. 


The study of the subject has not been searching nor 
thorough upon the part of such authors, as reflected 
in their works. 


They have given little aid, made little comment 
which would tend to ascertain clearly and definitely 
what the common law really was, governing this com- 
mon law writ; nor tend towards a clear statement 
thereof, which the investigator might read with en- 
lightenment and clarified understanding, instead of 
deriving doubt and uncertainty therefrom. 
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TOPICS TO BE DISCUSSED IN THE SECOND 
PART OF THIS ARTICLE 

The matters relating to (1) the jurisdiction of the 
lower court, (2) the sources of that jurisdiction in 
cases like the Crill case, (3) whether or not Chapter 
10118 is jurisdictional, (4) the nature of eminent 
domain proceedings, (5) the effect of the existence of 
other remedies, upon applications for prohibitions, (6) 
a review of all Florida cases relating to the propriety 
and scope of the remedy by prohibition, (7) and pos- 
sibly other topics, will be discussed with citations of 
authorities, &c., in greater detail in Part II of this 
Article to be published in the November issue of this 
Law Journal; (8) and certain features of the cases 
of State ex rel. v. Rowe and Brown v. Rowe, two re- 
cent Florida cases involving the writ of prohibition 
will be discussed. 
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FLORIDA SUPREME 


COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


HAROLD G. WILSON, 


Appellant 
Vv. BREVARD COUNTY. 
CLAUDE M. N. WILSON, 
Appellee. 


BUFORD, J. 

In this case demurrer to an original bill of com- 
plaint was sustained. Likewise was a demurrer to 
the amended bill of complaint sustained. A second 
amended bill of complaint was filed. A demurrer was 
interposed thereto and was sustained and order made 
dismissing the bill. From the order sustaining the 
demurrer to the second amended bill of complaint 
and dismissing such bill of complaint appeal was 
taken. 

In short, the allegations of the bill are that the 
complainant was in need of $1,500.00 and that his 
wife, the defendant here, agreed to loan him that 
amount on condition that he would execute and de- 
liver to her quit-claim deed to the lands described in 
the bill of complaint to be held by her to secure 
the loan. That the complainant prepared a quit-claim 
deed and himself had it placed upon record in the 
proper public records of Brevard County, Florida. 
That when the quit-claim deed had been recorded 
the complainant took it and offered to deliver it to 
his wife, the defendant, as a mortgage to secure the 
loan of $1,500.00, but that she refused to accept the 
quit-claim deed as security and refused to make the 
loan but then profferred to make the loan to complain- 
ant’s mother if the mother would execute a mortgage 
upon her own property to secure the $1,500.00 and that 
in pursuance of this proposition, Martha E. Wilson, 
the mother of the complainant, did execute and deliver 
to the defendant a mortgage upon certain of her 
own property to secure the loan of $1,500.00 from 
the defendant. That such loan was made and was 
afterwards paid in full and the mortgage from Martha 
EK. Wilson was cancelled. That defendant did not loan 
any money to complainant and that complainant did 
not deliver the quit-claim deed to the defendant or to 
any other person and has at all times kept the same 
in his possession and control. 

The bill further alleges that the defendant has 
since all the facts transpired obtained an order of 
Circuit Court making her a free dealer and that such 
decree was obtained by defendant for the purpose 
of enabling her to execute deeds of conveyance of the 


lands described in this quit-claim deed and to do 
so without the joinder of her husband. 


The bill further alleges that prior to and at the 
time when the mortgage in the form of quit-claim 
deed was executed from the complainant to the de- 
fendant the complainant was in possession of the 
lands therein described and has ever since that date 
continued to hold possession of all of said lands and 
every part and parcel thereof. The prayer is for 
a decree that the court has acquired jurisdiction of 
the parties and of the subject matter and that the 
equities of the cause are with the complainant. 

That the supposed quit-claim deed of conveyance 
though a deed in form was in fact intended to be a 
mortgage and would have been a mortgage if the 
loan had been made which was intended to be se- 
cured thereby. 

That the supposed quit-claim deed whether as 
deed or mortgage is void and of no effect; is a cloud 
upon the title of the complainant to the lands therein 
described and that the same be cancelled of record 
and that the clerk of the circuit court be directed to 
note on the margin of the record of the said instru- 
ment the date and record of the decree canceling the 
same. 

In Equity the duality of husband and wife has al- 
ways been recognized and whenever the interests of 
the two are conflicting the wife is allowed to bring 
suit against her husband or the husband against the 
wife as if she were sole and unmarried. Barber v. 
Barber, 21 Howard 582, 16 Law. Ed. 226; Whitman v. 
Abernathy 33 Ala. 154, 30 C. J. 945, 951. 

The bill of complaint in this case alleges that the 
wife has procured a decree of the circuit court consti- 
tuting her a free dealer. If this allegation is true, the 
defendant has placed herself in position to sue and to 
be sued the same as if she were not married. 

It is contended that inasmuch as the bill of com- 
plaint alleges that the instrument sought to be cancelled 
which appeared on its face to be a quit-claim deed was 
caused by the grantor to be recorded that such record- 
ing constituted a valid delivery of the deed to the 
grantee and that the complainant could not be heard 
to pray for the cancellation of the deed in the absence 
of fraud and that the opinion of this court as enun- 
ciated in the case of International Kaolin Co. v. 
Vause, 55 Fla. 641, 46 Sou. 3, is conclusive against his 
right to maintain the suit. 

We can not agree with this contention.The allega- 
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tions of the bill of complaint are that the written in- 
strument which was recorded was never intended to 
convey the fee simple title, but was only intended as 
a mortgage to secure the loan, in the event the loan 
was made. That the loan was not made and that the 
instrument was never delivered and in effect that 
the defendant never acquired any interest in the prop- 
erty. This court has repeatedly held that “the filing 
and recording of a deed is prima facia evidence of its 
delivery, but the presumption thus created may be re- 
butted by other evidence.” See Smith v. Owens, 91 Fla. 
995, 108 Sou, 891. 

There appears to be equity in the bill. The order 
sustaining the demurrer should be reversed and it is 
so ordered. 

Reversed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

STRUM and BROWN, JJ., concur in the opinion 
and judgment. 

ELLIS, C.J., dissents. 


LEWIS KELLY, 
Plaintiff in Error. 


v. JACKSON COUNTY. 
STATE OF FLORIDA, 


Defendant in Error. 

BROWN, J. 

Plaintiff in error was convicted in the circuit court 
of Jackson County of murder in the first degree with- 
out recommendation and a death sentence imposed. It 
is a case of circumstantial evidence. Plaintiff in error 
appears from the evidence in the record to have been a 
Cuban or possibly West Indian negro of mixed blood. 
He testified that he was born in Key West. It appears 
that his ability to speak English was very limited and 
imperfect. Two boys from the State Industrial School 
in Marianna, one from Key West and the other from 
Tampa, who testified they were familiar with the 
Spanish or Cuban language, were called in by the court 
to act as interpreters. The testimony of the defendant, 
as interpreted and contained in the record, is not very 
clear. The two interpreters, who were sworn as wit- 
nesses after they had attempted to interpret defend- 
ant’s testimony, stated that he spoke Cuban, but that 
this did not appear to be the fact. One of the inter- 
preters testified as follows: 

“T lived in Key West fourteen years before | 
came here, nearly fifteen. Yes, sir, I know the 
different languages they speak around Key West 
among the colored folks. Yes sir, I have tried to 
talk to this defendant in these different lan- 
guages; no sir, he didn’t understand any of them; 
he doesn’t answer anything I ask him in that 
language. Yes sir, I know the language they use 
in Cuba; there is no difference in the language 


they use in Cuba and the Spanish language. Yes 
sir, I can speak Spanish fluently.” 

The other interpreter stated: 

“IT am Spanish and I speak the Spanish lan- 
guage. I was sent to the Industrial School from 
Tampa. I lived in Tampa sixteen years. Yes sir, I 
have attempted to talk to this defendant, Lewis 
Kelly, today in Spanish; he does not respond to 
my questions in Spanish. Yes sir, I know the lan- 
guage they use in Cuba; they use the Cuban lan- 
guage; there is no difference in the Cuban lan- 
guage and Spanish language. In my conversation 
with him he doesn’t show that he knows anything 
about the Spanish language. I don’t know what 
language he understands; I know he doesn’t un- 
derstand the Spanish language.” 

So, by their own testimony, it would appear that 
these interpreters were not capable of correctly un- 
derstanding and interpreting the testimony of the de- 
fendant. While the extent of defendant’s ability to make 
himself understood in the English language is not 
clearly disclosed by the record, it would appear that it 
was necessary for the defendant’s testimony to be in- 
terpreted, in order to make it fairly intelligible to the 
jury, else the court would not have called in and at- 
tempted to use interpreters. In Wigmore on Evidence, 
2nd Ed., Sec. 811, there appears the following dis- 
cussion of the rules pertaining to the interpretation 
of testimony by the author of that work, which, omit- 
ting the authorities cited in the footnotes, reads in 
part as follows: 

“Deaf-mutes, Aliens, Inaudible Witnesses; In- 
terpreters and Translations. The mode of com- 
munication will usually be in words or other sym- 
bols directly intelligible to the tribunal. If the wit- 
ness cannot employ a mode thus directly intel- 
ligible, some intermediary may and must be 
sought who can interpret the witness’ mode into 
the ordinary one: 

“Withers, J. in Kuhlman v. Brown, 4 Rich. L., 
479, 485, (admitting a translated deposition) : 
“Upon general principles it is contended that our 
law exacts the English tongue as its only lan- 
guage. This is true as to the pleadings, and it is 
also true that it speaks that language to the jury. 
But is it true that it hears no other? Every day 
experience testifies the contrary. Any language 
is heard in court where a foreign witness must 
be used there. And what is the office that the 
law performs? It requires that means shall be 


furnished by the actor on that occasion, or in some 
manner provided, to convert the testimony, cloth- 
ed and adduced in a foreign tongue, into that 
which the jury who are to estimate it comprehend 
It is enough to remark that every expedient 
should be favorably regarded, and that most fav- 
orably, the tendency of which gives the strongest 
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promise of an intelligible transmission of the evi- 
dence to the jury through a medium capable, un- 
biased, faithful.” 

“Tt is clear that testimony must not be allowed 
to fail if some process of interpretation is avail- 
able. The conditions under which it is to be re- 
sorted to are the simple dictates of cautious com- 
mon sense: 

“‘(1) Interpretation is proper to be resorted 
to whenever a necessity exists, but not till then: 

“1858, O’Brien, J., in R. v. Burke, 8 Cox Cr. 
45, 47: “The value of this test (cross-examina- 
tion) is very much lessened in the case of a wit- 
ness, having a sufficient knowledge of the Eng- 
lish language to understand the questions put by 
counsel, pretending ignorance of it, and gaining 
time to consider his answers while the interpre- 
tor is going through the useless task of interpret- 
ing the question which the witness already under- 
stands.” 


“1908, Mr. Arthur Train, The Prisoner at the 
Bar 239: “Where the witness speaks a foreign lan- 
guage, the task of discovering exactly what he 
knows, or even what he actually says, is hercu- 
lean. In the first place, interpreters, as a rule, 
give the substance—as they understand it—of the 
witness’ testimony rather than his exact words. It 
is also practically impossible to cross-examine 
through an interpreter, for the whole psycholog- 
ical significance of the answer is destroyed, ample 
opportunity being given for the witness to col- 
lect his wits and carefully to frame his reply. One 
could cross-examine a deaf-mute by means of the 
finger alphabet about as effectively as an Iltal- 
ian through a court interpreter, who probably 
speaks (defectively) seventeen languages.” 


“Whenever the witness’ natural and adequate 
mode of expression is not intelligible to the trib- 
unal, interpretation is necessary. Whether the 
need exists is to be determined by the trial Court.” 


“There are three general classes of persons 
for whom such a necessity may exist: (a) persons 
organically unable to use words, and obliged to 
communicate by ordinary gestures or by a sys- 
tematic sign-language, i.e. most commonly deaf- 
mutes; (b) persons speaking exclusively or more 
naturally a language alien to that used by the tri- 
bunal; (c) persons unable, through diffidence or 
illness to speak loud enough for the tribunal to 
hear distinctly. (2) If intérpretation is necessary. 
and no adequate means of securing it is prac- 
ticable, the testimony is lost, for without adequate 
communication (ante, Par. 766) there can be no 
testimony. 

(3) What sort of a person is a proper one 
to be interpreter, is a question depending much on 


the circumstances and should be determined by 
the trial judge. 

“Courts in the metropolitan cities do not exer- 
cise sufficient care to provide a staff of honest 
and competent interpreters. They become callous to 
the grist of petty criminal cases; and they tend to 
forget that one of the cruelest injustices is to 
place at the bar a person of alien tongue and then 
fail to provide him with the means of defending 
himself by intelligible testimony. Many Courts 
are open here to severest censure. 

(4) The form of interpretation will ordinarily 
be oral. Even for letters or other documents of- 
fered to the jury, it may be oral, on the principle 
of 799, ante; though a written translation is cus- 
tomarily employed. 

For depositions, however, which in the modern 
legal theory exist only in writing (ante, Par. 802), 
the translation must equally be in writing; and 
statutes sometimes prescribe this. The time of 

translation must for ordinary oral testimony to 

the jury be immediate; but for depositions it 
would seem that this is not essential, at least 
where (as is usual) the Commissioner taking it 
understands the witness’s language and the trans- 
lation is needed only for the trial-tribunal.” 

In Section 812 of the same work it is said that 
an interpreter must take an oath to interpret truly. 
See also Sec. 1824, which is to the same effect. It does 
not appear that this rule was observed upon the trial 
of this case; at least the record does not show such 
compliance. The failure to administer the proper oath 
to a witness renders the witness incompetent. Crock- 
ett v. Cassels, (Fla.,) 116 So., 865. The subsequent 
swearing in of the interpreters as witnesses after the 
defendant had testified, did not operate as a compli- 
ance with the above rule. 


With the information before the Court, which ap- 
pears to have indicated that the defendant spoke the 
Spanish language, or such Spanish as is currently 
spoken in Cuba, or by the Cuban population in Key 
West and Tampa, the court appears to have made a 
commendable effort to secure qualified interpreters, 
under the existing circumstances. However, it appears 
just as clearly, from the testimony of the interpreters 
themselves, that the defendant did not speak the lan- 
guage which they were called to interpret. We cannot 
say therefore from this record that the defendant’s 
testimony was correctly interpreted to the jury. It is 
true the record indicates that the defendant was able 
to speak some kind of broken English, but we are 
unable to say from the record that-his ability in this 
direction was sufficient to enable him to make his 
testimony correctly and intelligibly understood by the 
interpreters or by the jury. One of the interpreters 
testified, as above shown, that: “I don’t know what 
language he understands, I know he doesn’t under- 
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stand the Spanish language.” We fully recognize that 
this created a difficult and puzzling situation for the 
court to deal with. And furthermore the record shows 
that the trial judge was quite fair to the defendant in 
all of his rulings and endeavored to conduct the trial 
with entire justice to both the State and the defend- 
ant. But under the law a defendant in a criminal 
prosecution has the right, if he so desires, to testify 
as a witness in his own behalf, and in order to make 
this right fully effective it is necessary that his testi- 
mony be made fairly intelligible to the jury when it is 
practicably possible to do so. And im this case, it is 
quite clear that the testimony of the defendant was 
important to his defense; especially so in view of the 
fact that the conviction was based upon circumstan- 
tial evidence. In such cases, it is not enough that the 
facts testified to by the State’s witnesses create mere- 
ly a strong proof of guilt, but the facts must be in- 
consistent with defendant’s innocence and of such con- 
clusive nature and tendency as to be sufficient in law 
to satisfy the mind and conscience of the jury of the 
defendant’s guilt to a moral certainty. See Fudge v. 
State, 75 Fla., 441, 78 So. 510; Asher v. State, 90 Fla., 
75, 105 So., 140; Davis v. State. 107 So. 243, 90 Fla., 
816; Lee v. State, decided at the present term. We 
conclude therefore that in view of all the circum- 
stances of this case as disclosed by the record, the mo- 
tion for a new trial should have been granted. It 
therefore becomes our duty to reverse the judgment 
brought before us by writ of error and remand the 
cause for new trial in the court below. 

Reversed. 

ELLIS, C.J. and STRUM, J., concur. 

WHITFIELD, J., concurs in the opinion and judg- 
ment. 

BUFORD, J., dissents. 


MONROE GRANTHAM, 
Appellant, 
Vv. DESOTO COUNTY. 
J. H. BRIGHTWELL, 
Appellee. 

STRUM, J. 

This is an appeal from an order sustaining a gen- 
eral demurrer to an amended bill of complaint. 

In so far as the bill seeks only to recover moneys 
alleged to be due from defendant to complainant as 
the consideration for the assignment by complainant 
to defendant of an option held by complainant to pur- 
chase certain lands from a third person, the bill is 
without equity. 

The bill also seeks, however, to impress a con- 
structive trust upon the lands in favor of complain- 
ant is alleged to be inexperienced in that respect; that 
things, that the defendant is a man thoroughly experi- 
enced in real estate transactions while the complain- 
ant is alleged to be inexperienced in that respect, that 
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defendant knowing that complainant held an option to 
purchase the lands in question, and of complainant’s 
lack of experience, first sought to purchase the option 
from complainant but complainant declined to sell the 
same; that defendant then sought and received com- 
plainant’s authority to act as agent of the latter in 
procuring a conveyance of the land from the optionor 
for the use and benefit of complainant and to there- 
after buy complainant’s interest in the land at a stat- 
ed price satisfactory to complainant, the complainant 
executing, under circumstances tending to divert in- 
quiry, what was represented to him by defendant to 
be and what complainant thought to be a written 
power of attorney constituting defendant the agent of 
complainant for the purpose of procuring the convey- 
ance, but which later proved to be an assignment to 
defendant of the option; that defendant represented 
that if complainant did not act through him in pro- 
curing a conveyance, he (complainant) would have 
great difficulty in procuring a conveyance from the 
optionor and through litigation which would surely 
follow that complainant might lose his rights under 
the option and might not be able to procure a convey- 
ance at all; and that contrary to and in violation of 
the trust and confidence thus sought by defendant 
and reposed in him by complainant, the defendant 
thereafter, while representing to complainant that he 
was acting for him as his agent, procured a convey- 
ance of the lands to himself and declined to recognize 
complainant’s rights in the land. In the latter as- 
pect, the bill is good as against general demurrer. 
See Quinn v. Phipps, 113 Sou. Rep. 419; 54 A. L. R. 
11738. 

Reversed and remanded. 

WHITFIELD, TERRELL, BROWN and BUFORD, 
JJ., concur. 

ELLIS, C.J., dissents. 


ELLIS, C.J., dissenting. 

I do not agree to the conclusion reached by my 
associates. The amended bill in its last analysis rests 
upon the proposition that parol evidence is admiss- 
ible to vary the terms of a written agreement; that 
a deed of conveyance by the owner of lands to the de- 
fendant may be declared to constitute a constructive 
trust in favor of a third person, the complainant, upon 
the ground that the complainant had an option to 
purchase the lands from the owner but which option 
he had assigned to the defendant upon the latter’s 
promise to pay the holder a certain sum if the de- 
fendant was unable to acquire the title without liti- 
gation or a larger sum if he could acquire it without 
such expense, and that the defendant had failed to 
carry out his agreement to pay the sum promised. 

Upon a demurrer the allegations of the bill are to 
be construed strongly against the complainant. There 


is no need to go into the reason for that salutary rule. 
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The facts as alleged are insubstance as follows: 
The complainant held an option to purchase the land 
from the owner. The defendant wanted to purchase 
the option and applied to complainant to sell it, who 
declined at first to do so. The defendant used argu- 
ments to persuade the complainant to allow the de- 
fendant to handle the transaction as complainant’s 
agent, in which he made certain representations as to 
litigation that would surely follow if complainant un- 
dertook the management alone, and how the defendant 
with a superior knowledge of transactions of that 
kind and questions of that nature and the mysteries 
of litigation and real estate juggling in general could 
almost certainly carry the transaction through with- 
out the annoyance and expense of litigation; that 
he would take the title in complainant’s name, pay 
the first payment on the purchase price and pay the 
complainant twenty-five hundred dollars for his in- 
terest in the property if defendant had a law suit 
in obtaining title and pay complainant five thousand 
dollars if title was obtained without a law suit. 

Now, according to the allegations of the bill, in- 
stead of that agreement being carried out and the 
defendant appointed as complainant’s agent, the com- 
plainant signed an assignment of the option to the 
defendant; the instrument being prepared by an attor- 
ney who in the transaction acted for both complain- 
ant and the defendant. There are allegations that 
complainant, whom it is not alleged is either ignor- 
ant, illiterate or unable to read, signed the assign- 
ment believing that he was by that instrument merely 
appointing the defendant as agent. 

It is also alleged that when complainant learned 
that the defendant had acquired the title the com- 
plainant. “requested respondent to pay him as prom- 
ised, the consideration therefor. And Respondent 
wholly and flatly refused to pay him, the Complain- 
ant, the promised consideration.” (Italics mine.) 
Therefore the complainant prayed for the equitable 
relief of an accounting; that the assignment be declar- 
ed to be a mortgage, or cancelled, and if a mortgage 
that it be “foreclosed in the usual methods in a 
chancery court, after first giving the Respondent an 
opportunity to pay said amount.” (Italics mine.) 

There was a prayer in the alternative that the court 
would declare the Respondent to be the holder of the 
title to the property in trust for the complainant. 

It is clearly apparent from the allegations of the 
bill that the complainant conceives his case to rest 
upon the defendant’s refusal to pay the complainant 
five thousand dollars “the promised consideration” for 
the assignment of the option or the plaintiff’s inter- 
est in the property. 

I do not regard the case of Quinn v. Phipps, 93 
Fla. 805, 113 South. Rep. 419, 54 A. L. R. 1175 as 
analogous. 

It does hold however that a resulting or construc- 


tive trust may be proven by parol testimony but that 
the evidence to establish such a trust must be so clear, 
strong and unequivocal as to remove from the mind 
of the chancellor every reasonable doubt as to the ex- 
istence of the trust. 

Now the allegations of this bill do not show, even 
assuming the parol evidence to be admissible over 
the written assignment of the option, that it was in 
the minds of the parties that the transaction between 
the defendant and complainant was intended to create 
a trust in the latter’s favor, nor that by a breach of 
fiduciary relations a constructive trust was created, 
but only that an agreement existed between them 
that if the defendant acquired the title without a 
law suit he would pay the complainant for his inter- 
est five thousand dollars. If that agreement is valid 
over the written assignment of the option the rem- 
edy is clearly at law. 

The complainant had no interest in the property. 
There is no allegation that he had closed the option 
and that it had become merged into a contract to con- 
vey. All he had was an option, a right to tell the owner 
that he would buy on the terms named. This right 
he assigned to defendant on the latter’s promise to 
pay a certain consideration therefor. 

I think therefore that the decretal order of the 


Chancellor sustaining a demurrer to the bill should be 
affirmed. 


PEARL ADAMS, MAYME ADAMS, 
CARRIE LEE JONES AND GLADYS 
JONES, 
Plaintiffs in Error, 
Vv. BREVARD COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

This case is before the court on writ of error 
to the judgment of the Circuit Court of Brevard Coun- 
ty adjudging the defendants guilty of murder in the 
first degree and sentencing each of them to life im- 
prisonment. 

The only question needful to be dealt with by this 
court is that of the sufficiency of the evidence. 

We are mindful of the rule that “A judgment of 
conviction will not be reversed where the record dis- 
closes substantial evidence of the defendant’s guilt 
when the question of the sufficiency of the evidence 
is the only one upon which a reversal is to be predi- 
cated.” There is another as well settled rule, however, 
which we must also observe and that is that “a con- 
viction can not be had upon guess work and suspicion, 
but must be based upon substantial evidence, as to 
every material element of the crime, of such a charac- 
ter as to convince a fair and impartial jury of the 
guilt of the accused. 

In this case we find no substantial evidence to 
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establish the guilt of Mayme Adams, Carrie Lee Jones, 
and Gladys Jones. Therefore, the judgment as to these 
three named defendants respectively should be re- 
versed and it is so ordered. 

There is substantial’and satisfactory evidence dis- 
closed by the record on which the judgment against 
Pearl Adams may rest and as no reversible error is 
disclosed by the record in regard to the judgment en- 
tered against Pearl Adams, the same should be af- 
firmed and it is so ordered. | 

Reversed as to Mayme Adams, Carrie Lee Jones 
and Gladys Jones. 

Affirmed as to Pearl Adams. 

WHITFIELD, P.J. and TERRELL, J., concur. 

BROWN, J., concurs in the opinion and judg- 
ment. 

STRUM, J. I concur in the judgment of affirm- 
ance as to Pearl Adams. I am also of the opinion, 
however, that the evidence sustains the verdict of 
guilty as to all defendants, except Mayme Adams, and 
that the judgment should be affirmed as to Pearl 
Adams, Carrie Lee Jones, and Gladys Jones. 

ELLIS, C.J. I think the evidence sufficient to 
sustain the verdict as to Pearl Adams and Gladys 
Jones, I therefore agree to the conclusion of the ma- 
jority as to the guilt of Pearl Adams. 


ROBERT E. REED and PEARL 
H. REED, 
Appellants, 
Vv. HILLSBOROUGH COUNTY. 
O. D. HOWELL and ERNEST 
HOWELL, copartners as 
HOWELL BROTHERS, 
Appellees. 

ELLIS, C. J. 

Howell Brothers sought by bill in chancery the 
specific performance of a contract for the sale of land 
against Robert E. Reed and his wife. The defendants 
interposed a demurrer to the bill and same was over- 
ruled; thereupon they appealed from the interlocu- 
tory order. 

This is one of several cases in which during the 
early summer of 1927 the Court, acting under the 
provisions of the Statute, requested the assistance 
of a Circuit Judge. The record was returned to this 
Court in July of this year. 

The demurrer to the bill we think should have 


been sustained because the description of the proper- 


ty as contained in the alleged contract, which is set 
out in full in the bill of complaint, is uncertain. It 
is not clear from such description that the land is lo- 
cated in Hillsborough County where the suit was be- 
gun. The description does not identify the land. There 
is a date line reading “Tampa, Florida, 3/27/1925” 
to the document constituting, as it is alleged, the con- 
tract between the parties but whether that is suffi- 


cient to definitely locate the property is not decided. 
The court cannot take judicial notice that the “Munro 
and McIntosh” subdivision is a Hillsborough County 
enterprise. See Edwards v. Rives, 35 Fla. 89, 17 South. 
Rep. 416; Rhode v. Gallat, 70 Fla. 536, 70 South. Rep. 
471; Simmons v. Tobin, 89 Fla. 321, 104 South. Rep. 
583. 

The alleged contract consists of a proposition in 
writing addressed to Reed and his wife and signed by 
them. Following their signatures are the following 
words: “I Hereby agree to the above offer this 
day of. 192.” The above sentence was sign- 
ed “Howell Brothers by O. D. Howell Purchaser.” The 
instrument was witnessed by two witnesses. 

The instrument is most difficult of interpretation. 
The first paragraph of it constitutes an offer of a price 
for a parcel of land and the terms and conditions of 
sale. The offer is made by Reed and his wife to them- 
selves by name. The last paragraph seems to have been 
intended to commission J. S. Holt to sell the land. That 
is to say, Reed and his wife agreed not with Holt but 
with themselves that the production of a purchaser 
able and willing to buy the land and comply with the 
“terms and conditions imposed by the seller” of the 
property should entitle Holt to receive and retain a 
commission on the selling pirce. 

It is not apparent that a proposition to sell the 
land was made to Howell Brothers by Reed and wife; 
or that Howell Brothers proposed to Reed and wife 
to buy. There is nothing definite to indicate that Holt 
was engaged to find a purchaser and certainly noth- 
ing to indicate that he was empowered to sell. How 
or when Howell Brothers came into the transaction 
the instrument does not indicate; whether on a propo- 
sition made to him by Reed and wife or through the 
agency of Holt is equally uncertain. If by the former 
the document shows no meeting of minds and if by 
the latter it shows no authority in Holt to sell. The 
instrument is too vague in its provisions to form the 
basis of a suit for specific performance. See Rhode 
v. Gallat, supra; Daubmyra v. Hunter, 86 Fla. 526, 96 
South. Rep. 69. 

The decretal order overruling the demurrer is re- 
versed and the bill is dismissed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 


MAY L. B. PROUT, 


Appellant, 
V. LEE COUNTY. 
THE J. W. McWILLIAMS COMPANY, 
Appellee. 


BUFORD, J. 

In this case the appeal is from a final decree of 
partition. The appellee was complainant in the court 
below and filed bill in equity for partition of nine 
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hundred four (904) acres of wild land in Lee County, 
Florida, alleging that it was the owner of an undivided 
one-fourth (1/4) interest in the said lands and that 
the defendant in the court was the owner of an un- 
divided three-fourths (3/4) interest in said lands. The 
defendant denied by answer that the appellee owned 
any interest in the land and claimed that she was the 
sole owner, averring that she owned the 1/4 interest 
claimed by the plaintiff by virtue of a trust deed dat- 
ed April 24, 1889, from E. J. Reel to James B. Parra- 
more and a deed from Leila Parramore, widow of 
James B. Parramore, to E. J. Reel and a deed from E. 
J. Reel to F. M. Bookwater and a deed from Bookwater 
to defendant, May L. B. Prout; and she also claimed 
title to the same interest by virtue of a tax deed to 
F. M. Bookwater dated August 4, 1926, and a tax deed 
to F. M. Bookwater dated December 28, 1889. 

The plaintiff’s title was deraigned from E. J. Reel 
by quit claim deed to W. M. House dated April 3, 1913, 
from House to Florida Holding Company by deed 
dated December 30,. 1924, and Florida Holding Com- 
pany to the plaintiff by deed dated April 1, 1926. 
The trust deed from Reel to James B. Parramore was 
properly construed by the trial court under authority 
of the opinion in the case of Christopher v. Mungen, 
61 Fla. 531, 35 Sou. 273, to have been a mortgage pass- 
ing no title that became vested in Leila Parramore as 
the widow of James B. Parramore. As this trust deed 
was properly construed by the Chancellor to be no 
more than a mortgage and as it had never been fore- 
closed and the statutes of limitations had run against 
it at the time when Reel made quit claim deed to 
House on April 3, 1913, Reel was at that time vested 
with the title to an undivided 1,4 interest in the lands 
and his deed to House conveyed the 1/4 interest which 
he then owned. When he later made and delivered a 
warranty deed to F. M. Bookwater he conveyed no title 
to Bookwater by the making of such deed, he having 
already divested himself of the title which he had 
possessed to the property and he having acquired no 
further or other title by virtue of the deed from Leila 
Parramore, widow of James B. Parramore. 

At the time Bookwater procured the first tax deed 
he was a co-tenant of Reel and at the time he procured 
the second tax deed he was a co-tenant of The J. W. 
McWilliams Company, therefore Bookwater acquired 
no title whatever by virtue of such tax deeds. See Wil- 
liams v. Clyatt 53 Fla. 987, 43 Sou. 441. 

We find no reversible error disclosed by the record 
and the decree appealed from should be affirmed. It is 
so ordered. 

Affirmed. 


WHITFIELD, P. J. and TERRELL, J., concur. 


ELLIS, C.J. and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 


ATLANTIC COAST LINE RAILROAD 
COMPANY, a corporation, 
Plaintiff in Error, 
Vv. POLK COUNTY. 
R. R. SECKINGER, 
Defendant in. Error. 
PER CURIAM. 

In an action to recover damages for injury to 
fruit trees caused by fire alleged to have been set 
out by sparks escaping from defendant’s locomotive, 
the court, in ordering a view of the premises, instruct- 
ed that a witness for the plaintiff, in company of the 
bailiff, go along to point out the boundaries, to which 
defendant excepted. Three of the jurors went to the 
view in a car with the bailiff, and the plaintiff; the 
other three jurors went in a car with a witness for 
the plaintiff. 

Even if there was no communication between the 
jurors, and the plaintiff and his witness on the trip 
for the jury to have the view, it was not proper for 
the court to permit the jury to make the view in 
company with the plaintiff and his witness, and the 
judgment must be reversed because of such unauth- 
orized and improper proceedings. At another trial 
the testimony should be confined to the issues duly 
made, and the charges should clearly and concisely 
state the law applicable to the case as made by the 
pleadings and the evidence. 

Reversed. 

WHITFIELD, P.J., and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J., and STRUM and BROWN JJ., concur 
in the opinion and judgment. 


THE STATE OF FLORIDA, ex rel., 
A. 8. WELLS, E. S. MATTHEWS, 
and MAMIE G. EATON, as Railroad 
Commissioners of the State of Florida, 
Relators, 
ORANGE COUNTY. 
WESTERN UNION TELEGRAPH COMPANY, 
a corporation, 
Respondent. 
TERRELL, J. 

This is a proceeding by mandamus on the part of 
the Railroad Commissioners of Florida to require the 
Western Union Telegraph Company, a corporation, to 
install and operate a telegraph station in the town 
of Apopka for the receipt and dispatch of commer- 
cial telegraph messages. The material part or com- 
mand of the alternative writ is as follows: 

“To install and put into practical operation at 
Apopka, in the State of Florida, in or near the 
business center of such city, a conveniently locat- 
ed telegraph office for the receipt and dispatch 
of commercial telegraph messages to and from 
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said city and maintain the same in operation dur- 
ing reasonable hours, and until further order of 
the Railroad Commission.” 

There was a motion to quash the alternative writ 
predicated on the following grounds: 

1. There is no valid statute giving the Rail- 
road Commission power to require the installa- 
tion of a telegraphic station. 

2. Even if the statute gives the Railroad Com- 
missioners power to compel the installation of a 
station in a given locality, it does not give them 
the power to designate the location in such lo- 
cality, as they attempt to do in the case at bar, 
by requiring the respondent to install a station in 
or near the business center of Apopka, Florida. 

3. That the Railroad Commission under no cir- 
cumstances has the power to require the removal 
of a telegraphic station from one location to an- 
other location in the same town. 

Relators are proceeding under the provisions of 
Chapter 6525, Acts of 1913, (Sections 4393 to 4420 
inclusive of the Revised General Statutes of Florida.) 
Inspection of these provisions of the law can leave no 
doubt that the Railroad Commission is clothed with 
power to regulate telegraph companies. It is also mani- 
fest that such regulation can under no circumstances 
be merged into control or operation but by the very 
terms of the statute must be “fair, just, reasonable 
and sufficient” and must be “reasonably necessary for 
the public convenience and not unjustly burdensome 
to the company.” (Sections 4393 and 4406 Revised 
General Statutes of Florida.) Whether or not the regu- 
lation or the service required is fair, just, reasonable 
and sufficient and reasonably necessary for the public 
convenience and not unjustly burdensome to the com- 
pany must be determined by facts in the particular 
case and is subject to review by the courts. 

It is well settled that corporations performing a 
public or quasi-public service may under the police 
power of the state be regulated in the interest of pub- 
lice convenience and necessity. Such regulation must, 
however, bear reference to the comfort, safety and wel- 
fare of society; it must not conflict with the provisions 
of the corporate charter or under the guise of regu- 
lation take from the corporation any of the essential 
rights and privileges which its charter confers. They 
must be police regulations in fact and not amendments 
of the charter in curtailment of its corporate fran- 
chise. Cooleys Constitutional Limitations, 6th Ed. 810. 


By the very nature of the subject matter of regu- 
lation telegraph companies cannot be regulated by 
the same rule, mode or prescription that railroads 
and other common carriers are regulated. The nature 
and character of the service performed is different, 
the manner in which it is performed is different and 
the law regulating its performance is different in many 
respects. In determining whether or not a regulation 


like that brought in question here is reasonable and not 
unjustly burdensome to the telegraph company all 
these differences must be considered. 

The powers of the Railroad Commissioners are re- 
stricted to those conferred by the express terms of the 
statute or those which may be reasonably implied from 
such express terms. State, ex rel. Burr v. Jacksonville 
Terminal Company, 90 Fla. 721, 106 So. Rep. 576. So 
far as we have been able to find the decided tendency 
of modern decisions in construing statutes defining 
the powers and duties of administrative boards or 
commissions is to hold that the power sought to be 
exercised must be made to affirmatively appear before 
it can be legally exercised. Board of Railroad Comm’rs. 
of Oregon v. Oregon Ry. & Nav. Co. 17 Ore. 65, 19 Pac. 
Rep. 702, 2 L. R. A. 195, 25 R. C. L. 791. 

In the matter of installing telegraph stations the 
statute (Section 4406, Revised General Statutes of 
Florida) in effect provides that the Railroad Commis- 
sioners shall have power to require their installation 
and maintenance where reasonably necessary for pub- 
lic convenience if not unjustly burdensome to the com- 
pany. There is nothing in the statute which auth- 
orizes the commission to point out the exact loca- 
tion or point in the community where the telegraph 
station shall be located or to require the removal of 
such station from one location in the community to 
another. 

In the instant case the alternative writ shows 
that respondent has an arrangement with the Sea- 
board Air Line Railway Company whereby all com- 


mercial telegraph messages received or dispatched at - 


Apopka are handled through the office of said rail- 
way company by the agent of said railway company 
during such time as the station of said railway com- 
pany is kept open. It is not alleged that the service 
so rendered is not ample and all that is reasonably 
necessary for the public convenience of the commun- 
ity served. So far as we are advised this is the meth- 
od usually adopted in the ordinary community of the 
size of Apopka for handling telegraphic messages. 
If this was not the rule it would be “unjustly burden- 
some to the company” to provide telegraphic service 
to a large majority of such communities. It is pointed 
out in brief of counsel but this court takes judicial 
knowledge of the fact that the last census gave 
Apopka a population of slightly more than One 
Thousand people. It is not alleged or attempted to be 
shown that any peculiar or unusual conditions exist 
at Apopka that would in the interest of public con- 
venience demand additional or different telegraph 
service from that already provided. 

For the reasons announced in this opinion the mo- 
tion to quash the alternative writ should be and is 
hereby granted. 

ELLIS, C.J. and WHITFIELD, STRUM, BROWN 
and BUFORD, JJ., concur. 
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TAMPA ELECTRIC COMPANY, 
Plaintiff in Error, 
Vv. HILLSBOROUGH COUNTY. 
LUELLA FERGUSON, and ; 
her husband, CHARLES W. FERGUSON, 
Defendant in Error. 
ELLIS, C.J. 

On the ninth of July, 1919, there was a “head on 
collision” between two street cars of the Tampa Elec- 
tric Company. Both cars were damaged by the impact. 
In one of them were several passengers on their way 
to Tampa. No one seemed to have sustained any injury 
except Luella Ferguson and her husband, who were 
passengers. The former complained immediately after 
the accident of a slight injury to her right arm and 
leg and said that her head also must have been struck 
by something as the hat she was wearing had a slight 
crease in it. 

On the 3rd of July, 1922, nearly three years 
after the accident, Mrs. Ferguson joined by her hus- 
band commenced an action against the Tampa Elec- 
tric Company for damages for personal injuries. In 
the declaration she alleged that as a direct and prox- 
imate result of the accident she received severe blows 
upon her head, right arm, right side in the region of 
her hips and other portions of her body; that she 
was injured “about the abdomen and in and about 
the spinal cord and right arm, and her back, head, ab- 
domen, right arm and hip were greatly contused, 
and she suffered severe nervous shock, and her mind 
became impaired and seriously injured, and she was 
injured both internally and externally, and she was 
otherwise greatly hurt, bruised, wounded and injured 
and became therefrom sick, sore, lame and disordered 
and will be sick, sore, lame and disordered the re- 
mainder of her natural life.” She also alleged that 
she was compelled to have an operation performed 
on her right arm; that she has been advised that an 
operation on her skull is advisable, if not necessary, to 
afford relief; that she has recurrent attacks of epilepsy 
and paralysis and in all probability will continue to 
have such attacks during the remainder of her natural 
life; that she has become a permanent victim of a 
nervous disorder known as traumatic neuresthenia, 
traumatic neurosis or traumatic hysteria and that she 
has been prevented from attending to and transact- 
ing her usual and ordinary affairs and dutes, etc. 
She claimed one hundred thousand dollars damages. 
There were two counts to the declaration, each con- 
taining substantially the same allegations as to the 
accident, injury and damages. 

The defendant pleaded not guilty and the parties 
went to trial. There was a verdict for the defendant. 
A motion for a new trial was granted and the Tampa 
Electric Company took a writ of error to the order 
granting a new trial. 

There was no evidence to support to finding that 


the collision between the street cars did not occur, nor 
was there any evidence to show that the incident was 
without negligence of the company or its employees. 
There was ample evidence to support the finding that 
the plaintiff sustained no substantial injury whatso- 
ever from the accident; that whatever injury she sus- 
tained to her arm, if any at all, was very slight, as 
was the blow on the head and other alleged bruises 
upon the body. There was no evidence to sustain a 
finding that her present nervous or paralytic condition 
is in any degree traceable to any injury she received 
in the accident. 

The doctrine of nominal damages obtains in this 
State. If the declaration makes a case entitling the 
plaintiff to any recovery whatever, though it be only 
nominal damages, it is not demurrable. See Western 
Union Tel. Co. v. Milton, 53 Fla. 484, 43 South. Rep. 
495; Williams v. A. C. L. R. Co., 56 Fla. 755, 48 
South. Rep. 209, 24 L. R. A. (N. S.) 134, 131 Am. St. 
Rep. 169; Wynn v. Atlantic Coast Line R. Co., 66 Fla. 
604, 64 South. Rep. 232. 

The plaintiff established by her declaration and 
the evidence a cause of action but failed to show any 
substantial damages resulting from the accident and 
the alleged injury received. 

It is true that when a motion for a new trial is 
granted by the Circuit Court the presumption is that 
it was properly granted and a strong showing is re- 
quired to reverse such an order. Hainlin v. Budge, 56 
Fla. 342, 47 South. Rep. 825; Cheney v. Roberts, 77 
Fla. 324, 81 South. Rep. 475. 

The motion for a new trial contained ten grounds. 
Only those grounds attacking the verdict as unsustain- 
ed by the evidence are discussed. There appears to be 
no merit in those grounds of the motion not dis- 
cussed. 

There was conflict of testimony between the plain- 
tiff and her husband on one side and witnesses who 
testified for the defense on the other, but we think 
that upon the question of the causal relation of the 
accident and injury there sustained to her present 
nervous or paralytic condition, which seemed to con- 
stitute the only basis of her claim to damages, the evi- 
dence greatly proponderated in favor of the verdict 
to the point where the granting of a new trial on the 
question was an abuse of discretion. That there was 
evidence that the plaintiff did sustain some slight in- 
jury to her body and that such’ evidence was not so 
completely overcome as to render a verdict for dam- 
ages on that score improper is also true, however 
there was no evidence of the amount of such damages. 
But as a wrongful invasion of a legal right was alleged 
and proved there should have been a judgment for the 
plaintiff for nominal damages. 

Under the provisions of Section 2918 Revised Gen- 
eral Statutes 1920 this court is directed to reverse or 
affirm the judgment, sentence or decree of the trial 
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court or to give such judgment, sentence or decree as 
the court below ought to have given, or as it may ap- 
pear according to law. 

It is therefore considered and ordered that the 
order granting a new trial be and the same is hereby 
reversed and that a judgment non obstanto veredicto 
be entered for the plaintiff for nominal damages. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P. J. and BUFORD, J., concur in the 
opinion and judgment. 


HORACE GOODRICH, and 
BERTHA M. GOODRICH, 


Appellants, 
Vv. MANATEE COUNTY. 
RUSSELL THOMPSON, et al, 
Appellees. 


WHITFIELD, P.J. 

This appeal is from a decree rendered July 29, 
1927, denying a motion to set aside and strike from 
the record a final decree dated November 11, 1916, 
in a mortgage foreclosure proceeding, upon the theory 
that such final decree is void and to set aside and va- 
cate as void the sale and the confirmation thereof made 
pursuant to such final decree. The grounds of the mo- 
tion in their essence are that the court was without 
jurisdiction to entertain the foreclosure proceedings 
because the principal mortgagor had died before the 
foreclosure suit was begun and because the court was 
without jurisdiction to revive the suit brought against 
_ the deceased mortgagor by making the mortgagor’s 
minor heir a party defendant and because the minor 
heir, a non resident of the state, was not duly served 
with process in the cause, specifications as to mat- 
ters of jurisdiction and of alleged defects of procedure 
being stated in detail. 

It appears that in Florida on January 26, 1914, 
John K. Goodrich and his wife Bertha M. Goodrich 
gave to John D. Browning and C. N. Thompson a 
promissory note for $1,800.00 payable on or before 
one year after date, and also executed a mortgage on 
Florida lands to secure the payment of the note; that 
C. N. Thompson acquired the entire note; that on 
March 8, 1916, C. N. Thompson brought suit to en- 
force the mortgage lien making John K. Goodrich and 
Bertha M. Goodrich defendants, and constructive serv- 
ice of process was had against the defendants as non 
residents of the state; that subsequently it was made 
to appear that John K. Goodrich had died, and his 
only child Horace Goodrich, a minor, was made a 
defendant with his mother Bertha M. Goodrich, and 
constructive service of process in the cause was had 
as to the minor defendant, a non resident of the State 
of Florida, and a guardian ad litem for the defendant 
minor was appointed and he filed an answer in the 
cause; that the mortgage lien was enforced by de- 
cree and judicial sale of the property in 1916; that 


in January, 1918, C. N. Thompson, the mortgagee pur- 
chaser at the judicial sale, died; that on March 14, 
1927, Horace Goodrich, who had then become of age, 
joined by his mother Bertha M. Goodrich, filed a mo- 
tion to set aside and vacate the decrees in the fore- 
closure suit as being void, and served notice upon the 
devisees and executors of the last will of C. N. Thomp- 
son; that such devisees and executors, and others who 
intervened as purchasers of portions of the property, 
contested the rights of Horace Goodrich and Bertha 
M. Goodrich as asserted in their motion made in 1927 
to vacate the decrees and sale of the property in the 
foreclosure proceedings in 1916, the denial of which 
motion is the subject of this appeal. 

Where a decree is shown by the record of the case 
to be absolutely void, as it is when the record in the 
case shows the court did not have jurisdiction of the 
subject matter or of the parties, the decree being a 
nullity, may be set aside or stricken from the court 
records at any time; and a decree when void may be 
collaterally assailed. Where the court had jurisdiction 
and authority to proceed, a merely erroneous decree 
rendered in the cause, may be subject to reversal on 
appeal, or it may be amenable to an appropriate di- 
rect attack as by an original bill in the nature of a 
bill of review or other authorized procedure, Florida 
Chancery Jurisprudence p. 248; but if a decree is not 
shown to be void, it should not be set aside or stricken 
from the record on motion. See Malone v. Meres, 91 
Fla. 709, 109 So. 677; McDaniel v. McElvy, 91 Fla. 
770, 108 So. 820, text 835; Shrader v. Shrader, 36 Fla. 
502, 18 So. 672; Quigley v. Cremin, (on rehearing) 94 
Fla. , 113 So. 892; Sawyer v. Gustason, decided 
at the present term. The principles of law relative to 
collateral attacks on decrees need not be discussed 
here. 

If, when the decree of foreclosure was rendered, 
the court had jurisdiction of the subject matter and 
of the parties, the decree is not void and a motion to 
vacate the decree was properly denied. 

As Bertha M. Goodrich signed the note with her 
husband John K. Goodrich, and joined her husband 
in executing the mortgage on the lands to secure the 
payment of the note, she was at least a proper party 
defendant in the foreclosure proceedings; and even 
though John K. Goodrich, the other defendant, was 
dead when the foreclosure suit was brought, the court 
had jurisdiction of the subject matter, and due con- 
structive service of process in the cause on the de- 
fendant Bertha M. Goodrich was sufficient to auth- 
orize the court to stubstitute the only child of John 
K. Goodrich in lieu of his father as a defendant in 
the cause. There being one proper defendant, Bertha 
M. Goodrich, the suit was in existence even though the 
other named defendant, John K. Goodrich, was dead 
when the suit was begun, and the addition of Horace 
Goodrich as a necessary party defendant was clearly 
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within the province of the court; and the cause could 
proceed to a finality if due process of law be satis- 
fied by the constructive service of process on the non 
resident defendants under the statutes authorizing 
service of process by prescribed procedure and publi- 
cation. 

The statute in force in 1916, section 3111, Revised 
General Statutes 1920, section 4895 Compiled General 
Laws 1927, provides that to procure service of pro- 
cess by publication upon non _ resident defendants a 
sworn bill or affidavit shall state the belief of the 
affiant that the defendant is a resident of a state or 
country other than this state, specifying as partic- 
ularly as may be known to affiant such residence, or 
that his residence is unknown. It is also provided that 
“The Clerk shall have all orders of publication against 
an absent defendant, whether made by the judge or 
himself, published with as little delay as may be, in 
such newspapers as may be designated in the order, 
once a week, for four consecutive weeks, if the de- 
fendant be stated to be a resident of the United 
States; or if he be stated to be a non-resident of the 
United States; or if his residence be stated to be 
unknown, for eight consecutive weeks; he shall also 
within twenty days of the making of the order post 
a copy of the said order at the door of the court 
house of the county, and send by mail a copy to the 
defendant, if his residence be shown by the bill or 
affidavit.” 

The process herein states that the first affidavit 
in this cause made it appear that the defendants are 
residents of a state or county other than the State of 
Florida, and that they reside in the city of Norwich 
and State of Vermont. The affidavit made August 
19, 1916, for process against Horace Goodrich is that 
“it is the belief of affiant that the defendant, Horace 
Goodrich, is a minor under the age of twenty one 
years, and that the said minor is about ten years of 
age; that the said defendant, Horace Goodrich, is 
a resident of a state or county other than the State 
of Florida, and that he resides in the city of Norwich 
and State of Vermont.” The process as duly published 
required the defendant to appear to the bill of com- 
plaint on September 25, 1916. 

A ground of the motion to vacate the foreclosure 
decree is that the last affidavit is insufficient as a 
predicate for constructive service of process by publi- 
cation in that “it fails to give the full and correct 
residence or post office address of said minor and 
fails to follow the statute in such cases by stating the 
belief of the affiant that such place of residence is 
specified as particularly as may be known to affiant, or 
words to that effect.” It is also in substance asserted 
that the process is indefinite and insufficient to af- 
ford due process of law. 

The State has power to determine by what process 
and procedure legal rights may be asserted and de- 
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termined, provided the procedure adopted as applic- 
able to the particular case does not arbitrarily and 
unjustly discriminate so as to deny to a party the 
equal protection of the laws, and does afford reason- 
able notice and a fair opportunity to be heard before 
rights are decided, so as not to deprive any person 
of life, liberty or property without due process, in 
violation of organic law. “It is the duty of the owner 
of real estate, who is a non resident, to take meas- 
ures that in some way he shall be represented when 
his property is called into requisition; and if he fails 
to do this, and fails to get notice by the ordinary 
publications which have usually been required in such 
cases it is his misfortune, and he must abide the 
consequences. Such publication is ‘due process of law.’ ” 
Huling v. Kaw Val. Ry. & Imp. Co., 150 U. S. 559, text 
564, 9 Sup. Ct. Rep. 603. Tibbetts v. Olson, 91 Fla. 
828, 106 So. 679, 688. 

“Constructive or substituted process, valid and suf- 
ficient as to persons sui juris, applies to and is binding 
upon persons non compos mentis, infants, and persons 
under other legal disability, unless an exception be 
created in favor of the classes last named. Since the 
General Chancery Procedure Act of November 7, 1828 
(Duval’s Laws 1839, p. 128) the statutes of this 
state have afforded a means of effecting constructive 
service upon non-residents and the classes of other 
absent defendants designated in such statutes which 
process, when properly invoked and employed, is bind- 
ing upon and applicable alike to all persons within the 
designated classes of defendants, whether such per- 
sons be sui juris, or infants, or persons non compos 
mentis. Anything said to the contrary in Peacock 
v. City of Miami (Fla.) 109 So. 458, is hereby modi- 
fied to accord with the rule stated herein and in Mc- 
Daniel v. McElvy (Fla.) 108 So. 820.” Quigley v. 
Cremin, 94 Fla. , 118 So. 892. 

“The City of Norwich and State of Vermont,” 
is a village and not a city of very large population as 
in Ortell v. Ortell, 91 Fla. 50, 107 So. 442, where it 
was held that an affidavit is insufficient which stated 
that the defendant ‘“‘is a resident of the City of New 
York, in the State of New York,” when the street ad- 
dress was not given and the affiant did not specify “as 
particularly as may be known to affiant’” the residence 
of the defendant. The statement in the affidavit that 
the defendant was then a resident of Norwich, Ver- 
mont, a village of several hundred inhabitants, is 
reasonably adequate to enable notice of process to 
reach the defendant through the mail as contemplated 
by the statute, particularly when the law requires 
non resident land owners to take measures that in some 
way they shall be represented when their land in this 
State is brought into litigation. Tibbetts v. Olson, 91 
Fla. 824, 848, 108 So. 679, 688. 

The process is in its contents a sufficient compli- 
ance with the essential requirements of the statute and 


| 
= | 
|| 
3 
te 
| 
ae 
: 
ae 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


taken with its publications as required by the statute, 
is sufficient to afford due process of law to the de- 
fendant minor. See Blake v. Zittrouer, 1 Fed. (2nd) 
496. 

The mortgage lien upon the land was subject io 
enforcement by decree and sale, and _ constructive 
notice to the owners by publication of the process is- 
sued in the cause as provided by the statute authorized 
the court having jurisdiction of the subject matter to 
proceed to decree and sale to enforce the contract 
lien, even though the owners be non residents of the 
state and even though the owners did not in fact 
receive notice of the foreclosure proceedings, the notice 
given being as authorized and required by a general 
procedure statute and it being reasonably adequate to 
afford notice to non residents of the state who are 
under a duty to be attentive to judicial proceedings 
that affect their rights in lands, particularly when 
those rights are subject to contract or statutory or 
other encumbrances. The constructive service of 
process was good as to the minor defendant. 

Being in accord with the statute and not indef- 
inite or otherwise defective as alleged, the process 
of the court in the foreclosure suit and its construc- 
tive service under the statute upon the defendants 
Bertha M. Goodrich and Horace Goodrich, were suf- 
ficient to afford due process of law in enforcing the 
mortgage lien upon the land. A decree pro confesso was 
entered against Bertha M. Goodrich and the guardian 
ad litem appointed by the court for the minor 
defendant Horace Goodrich filed an answer. Even if 
mere errors appeared in the proceedings, the decrees 
rendered in the cause are not void, and the motion to 
vacate, set aside and strike the decree was properly 
denied. 

Affirmed. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


A. T. DAMGUARD, as administrator 
of the Estate of CLARA A. DAM- 
GUARD, 
Appellant, 
Vv. PALM BEACH COUNTY. 
W. H. TUNNICLIFFE, as Receiver of 
the Commercial Bank & Trust 
Company of West Palm Beach, 
Appellee. 
STRUM, J. 

In a proceeding in mandamus, a final judgment 
was rendered in the court below quashing the alterna- 
tive writ, assessing costs against the relator and dis- 
missing the respondent without day. The relator has 
attempted to bring the cause before this court for 
review by causing to be filed and recorded in the 
Minute Book of the lower court a notice of entry of 


appeal in the form applicable to chancery causes, as 
prescribed in Sec. 3172, Rev. Gen. Stats. 1920; Sec. 
4964, Comp. Gen. Laws, 1927. 

Mandamus is an extraordinary common law rem- 
edy. If a review by this court of a final judgment 
in mandamus is desired it should be brought here by 
appellate process appropriate to common law actions. 
Such a judgment can not be brought to the Supreme 
Court for review by the filing and recording of a 
notice of entry of appeal. Such procedure is applic- 
able only to chancery causes, and is not effective io 
invest this court with appellate jurisdiction of either 
the subject matter of or the parties to a common law 
action. State ex rel. Martin v. Board of Commissioners 
of Hillsborough Co., 80 Fla. 332, 86 South. Rep. 206: 
Hagan v. State ex rel. Williams, 85 Fla. 27, 95 South. 
Rep. 617. 

A general appearance of the parties in this court 
does not cure the lack of jurisdiction of the subject 
matter, nor will Chap. 11890, Acts of 1927, avail to 
remedy the matter, since the deficiency here involved 
is not merely one of procedure, but is jurisdictional. 

Dismissed. 

ELLIS, C. J. and BROWN, J., concur. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


ERVIN F. PARKER, 
Appellant, 


Vv PINELLAS COUNTY. . 


JOHN W. GAMBLE and wife, 
MILDRED MACKEY GAMBLE, and 
FLORIDA MUTUAL BUILDING 
AND LOAN ASSOCIATION, 
Appellees. 

WHITFIELD, P.J. 

This appeal is from a decree giving priority to a 
mortgage over a material man and laborer’s lien. 

The mortgage on the land being an estate by en- 
tireties was recorded February 24, 1926, and the 
notice of lien for material and labor was filed May 
27, 1928. As the lien for labor and material did not 
exist under the applicable statute until the filing of 
the notice, the mortgage was properly held to have 
priority. 

The statute is as follows: 

“An act to provide for the subjecting of es- 
tates by entireties in equity, for the value of 
labor performed and materials furnished in the 
construction, alteration or repair of buildings 
thereof ; providing for the filing of a notice of lien 
against such estates; and providing for the effect 
of the filing of such notices and the form thereof, 
and limiting the time within such notice of lien 
may be filed and suit in equity instituted. 

Be it enacted by the Legislature of the State 
of Florida: 
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Section 1. That from and after the passage of 
this Act, any person, persons or corporation per- 
forming labor upon or furnishing any materials 
or to be used upon property owned by husband 
and wife as an estate by entireties, in the con- 
struction, alteration or repair of buildings or 
improvements upon said property where such 
labor is performed or materials furnished with 
the knowledge or assent of said husband and 
wife, or under a contract in writing with 
them, shall be entitled to subject said property 
in equity for the value of such labor or materials 
and may at any time after the performance of 
the labor or furnishing of the materials, or after 
the making of a contract in writing therefor, file 
in the office of the Clerk of the Circuit Court 
of the County in which the property is located, and 
have recorded in the Record of Liens required to 
be kept by said Clerk, a notice of the perform- 
ance of such labor or of the furnishing of such 
materials, or of the contract therefor—the form 
of notice being hereinafter provided—and from 
the date of the filing of such notice the rights 
of all performing labor or furnishing materials, 
or purchasers or creditors of such owner shall 
be subject and subordinate to the claim set out 
in said notice. 

Section 2. The notice provided for in Section 
1 of this Act shall be substantially as follows: It 
shall be in writing and shall be sworn to by the 
person filing the same, or his agent. It shall 
state the name of the owners of said property, 
the nature and character of the labor performed 
or to be performed, or the materials furnished 
or to be furnished and the value thereof, and shall 
also contain a description of the property upon 
which the labor has been or is to be performed 
or the materials have been or are to be furnished. 

Section 3. The notice of Lien herein provided 
for may be filed prior to the filing of the bill of 
complaint and must be filed within three months 
after the entire performance of the labor or the 
entire furnishing of the materials. Provided that 
nothing herein shall prevent the filing of such 
notice at any time after a contract has been en- 
tered into therefor and suit in equity to enforce 
the rights of parties performing labor or furnish- 
ing materials as provided for hereunder must 
be brought within twelve months from the filing 
of the said notice of lien. 

Section 4. All Acts or parts of Acts in conflict 
with the provisions hereof are hereby repealed. 
Chapter 9296 Acts 1923, Sections 5360-5362 Com- 
piled General Laws 1927. 

As the above statute regulates the material man’s 
and laborer’s liens that may be acquired upon land 
held by husband and wife as tenants by entireties, 


its provisions are controlling and are not modified 
or supplemented by other statutes authorizing liens to 
be acquired where the lands are not held as estates 
by entireties. 

_ The provision of the statute that “from the date 
of the filing of such notice the rights of all perform- 
ing labor or furnishing materials, or purchasers or 
creditors of such owner shail be subject and sub- 
ordinate to the claim set out in said notice,’ causes 
the lien to arise only when the required notice is 
duly filed, the statute containing no provision thai 
the lien shall be acquired “‘by the performance of the 
labor or the furnishing of the materials” as in section 
3517 Revised General Statutes 1920, section 5380 Com- 
piled General Laws 1927. In Carter v. Gearty, 90 Fla. 
170, 105 So., 329, the cause of action was prior to the 
enactment of Ch. 9296 supra. 

Affirmed. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 


EDWARD C. HUME and LOULA 
W. HUME, his wife and JOSEPH A. KANE, 


Appellants, 
Vv. DADE COUNTY. . 
C. L. MILLER BOND & MORTGAGE 
COMPANY 
Appellee. 
BUFORD, J. 


In this case suit was brought to foreclose a mort- 
gage executed to secure the payment of two prom- 
issory notes. The notes and mortgage were attached 
to and made a part of the bill of complaint. The first 
note was in the following language: 

“No. 1. $1650.00. Miami, Florida, March 15th 
1923. On or before One (1) year after date, for 
value received, I promise to pay to the order of 
THE JULIUS SMITH COMPANY, Sixteen 
Hundred Fifty Dollars at , of Miami, 
Florida, with interest thereon at the rate of 8 
per cent. per annum from date until fully paid. 
Interests payable semi-annually. The maker and 
endorser of this note further agree to waive de- 
mand, notice of non-payment and protest, and in 
case suit shall be brought for the collection hereof 
or the same has to be collected upon demand of 
an attorney, to pay reasonable attorney’s fees for 
making such collection. Deferred interest payment 
to bear interest from maturity at 8 per cent. 
per annum, payable semi-annually. 

EDWARD C. HUME, (SEAL) 
LOULA W. HUME (SEAL) 
secured by and subject to mortgage of even 
date.” 
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The second note was in the same language except as 
to maturity date. 

The mortgage contained the following provision: 

“The payment of the aforesaid notes is con- 
tingent upon the full and complete performance 
by the mortgagee before the maturity of the first 
mentioned note of the following: 

1. The Mortgagee shall pave the 25 foot street 
immediately West cf the property. 

2. The Mortgagee shall pave the street shown 
on the said Plat as 26th Street, and shall have 
put in at its expense, gutters, curbing, side- 
walks, adequate sewers, gas mains and water 
mains.” 

This provision contained in the mortgage together 
with the provision contained in each of the notes, 
as follows: “Secured by and subject to mortgage of 
even date.” clearly creates a condition precedent to the 
right of the mortgagee or its assigns to enforce the 
payment of the notes or to a foreclosure of the mort- 
gage. 

There was a demurrer to the bill of complaint, one 
ground of which was as follows: 

“That said bill of complaint fails to show 
performance by the complainant or the said The 
Julia Smith Company, a corporation, original 
mortgagor of the conditions precedent to said 
mortgage, to-wit: ‘The payment of the aforesaid 
notes is contingent upon the full and complete 
performance by the mortgagee before the matur- 
ing of the first mentioned note of the following: 

1. The mortgagee shall pave the 25 foot street 
immediately West of the property. 

2. ‘The mortgagee shall pave the street shown 
on said Plat as 26th Street and shall have put 
in at its expense gutters, curbing, sidewalks, ade- 
quate sewers, gas mains and water mains.’ ” 

And another ground was as follows: 


“That said bill of complaint, by reason of fail- 
ure of complainant to show the performance of 
said conditions last mentioned, fails to show a 
proper default in the payment of the amounts due 
under said note as would entitle the complainant 
to foreclose said mortgage mentioned in said 
bill of complaint.” 

“Where the Mortgagee’s right to foreclose is de- 
pendent upon a condition precedent, the complaint 
should distinctly aver the performance of such con- 
dition.’’ Wiltsie on Mortgage Foreclosure. 4th Ed., Sec. 
484, page 637. See also, Jones on Mortgages 7th Ed. 
Vol. 3, Sec. 1471, in which the writer says: 

“If the mortgagee’s right to the money se- 
cured by the mortgage is expressly made de- 
pendent upon his complying with a certain 
requirement, as, for instance, the perfecting of the 
title in some particular, the bill to foreclose the 


mortgage must distinctly allege the performance 
of such condition precedent.” 

In Curtis v. Goodnow, 24 Mich. Repts. 18, the 
Court, having under consideration a bill to foreclose a 
mortgage containing a stipulation of condition pre- 
cedent to be performed by the mortgagee, say: 

“Such being the condition of the mortgage as 
regards the payment of this two thousand dollars, 
it remains to consider whether the complainant 
has shown himself entitled to enforce it. The first 
and most obvious difficulty with his case is, that 
the bill contains no proper averments under which 
to introduce evidence of the compliance on his 
part with the conditions precedent. His right to 
the money being dependent on the title being per- 
fected in the two particulars mentioned in the 
mortgage, there should have been distinct aver- 
ments in the stating part of the bill showing that 
this had been done. No such averments appear.” 

In the case of Persinger v. Bevill et al., 31 Fla. 
364, 12 Sou. 366, the court say: 

“It is a sound rule of construction that a con- 
dition introduced into a contract shall be deemed 
to have been inserted for some purpose, and that 
the purpose was not to leave the rights of the 
parties as they would have been had no such 
condition existed. Apply this rule of construction 
to the contract under consideration, and it will 
be perceived that the only change which this con- 
dition makes in the rights of the parties, is to 
make the liability of C. Bevill to pay the sum of 
money mentioned in the contract dependent upon 
the road being ready for the operation of trains 
within the time stipulated therein. This contract 
then was not an absolute promise for the payment 
of money when the road was ready for the opera- 
tion of trains, but was a conditional promise for 
the payment of money, provided the road was 
ready for the operation of trains by the time 
stipulated.” 

We do not construe the language contained in the 
mortgage, “The payment of the aforesaid notes is con- 
tingent upon the full and complete performance by the 
Mortgagee before the maturity of the first mentioned 
note of the following: 

1. The Mortgagee shall pave the 25 foot street 
immediately West of the property. 

2. The Mortgagee shall pave the street shown 
on the said plat as 26th Street, and shall have put 
in at its expense, gutters, curbing, sidewalks, 
adequate sewers, gas mains and water mains.” 

to mean that if the condition precedent were not com- 
plied with before the maturity date of the first note 
that such non-compliance would operate as a forfeit- 
ure of the rights of the mortgagee, its successors or 
assigns, to ultimately enforce the payment of the notes 
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secured by the mortgage, but we construe that lan- 


guage to mean that if those conditions are not 
performed before the maturity of the first note, that 
the maturities will be postponed until the performance 
of the conditions precedent and that the right of en- 
forcement of payment of the notes by foreclosure 
of the mortgage or otherwise will not accrue until 
the conditions precedent shall have been performed. 

The bill of complaint did not allege the performance 
of the conditions precedent by the mortgagee, its suc- 
cessors or assigns, and therefore, did not allege such 
a state of facts as to show that the complainant was 
then and there entitled to the relief prayed and the 
demurrer should have been sustained. 

The order overruling the demurrer and the final 
decree entered subsequent thereto should each be 
reversed and it is so ordered. 

Reversed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 


J. W. McWILLIAMS COMPANY, 
a corporation organized 
and existing under the 
laws of the State of 
Florida. 

Plaintiff in Error, 

Vv. LEE COUNTY. 

JULIA A. TRAVERS, SUSIE 
LINEBAUGH, and JOSEPH 
FRAZIER, duly appointed 
Executors and Trustees 
under the Last Will and 
Testament of EDWARD MARION 
HENDRY, deceased, 

Defendants in Error. 
WEST, Circuit Judge. 

This is an action on a_ promissory note. The 
declaration is in substantially the form in common use 
in such cases in the courts of this State, the plain- 
tiffs suing in their individual capacities. Upon a 
motion by plaintiff to strike designated parts of one 
plea, and the whole of two other pleas, on equitable 
grounds, there was a finding that the pleas sought to 
be stricken “amount to a plea in bar, staying the 
proceedings in said cause,’ because brought as indi- 
viduals and not as executors of plaintiffs’ decedent 
named in the pleas, whereupon the motion to strike 
was denied, with leave to plaintiffs to amend their 
declaration. 

Thereafter plaintiffs filed an amended declaration, 
in which they sued as executors and trustees, under 
the last will and testament of Edward Marion Hendry, 
deceased. In essential allegations the amended declara- 
tion is identical with the original. The difference is in 
the capacity in which plaintiffs sue. The will under 


which they purport to act is referred to, its place of 
probate in the public records of Hillsborough County 
is recited, and reference thereto, as often as may be 
necessary, is prayed. The note sued on is attached to 
the declaration “and made as much a part thereof as 
if set forth in haec verba.” It is payable to “Julia 
A. Travers, Susie Linebaugh and Joseph Frazier.” 

The amended declaration was demurred to by 
defendant. The grounds of demurrer are, that the 
declaration is vague, indefinite, uncertain, insuffici- 
ent, and sets forth no cause of action; that it fails to 
allege plaintiffs are, or were at the time of its filing, 
the duly qualified executors and trustees under said 
will; that it fails to allege plaintiffs have not been 
discharged as such executors and trustees; and fails 
to allege that certified copy of letters testamentary 
has been filed and recorded in Lee County, as re- 
quired by law. This demurrer was overruled. 

Pleas were filed by defendant. Demurrers to the 
first plea and pleas on equitable grounds were sus- 
tained. Demurrer to the third plea was overruled. 
Issue was joined on the third plea, and the case pro- 
ceeded to trial, resulting in verdict and judgment for 
plaintiffs. Defendant took writ of error from this 
court. 

There are seven assignments of error, but only 
the first, fourth, sixth and seventh are insisted on 
here by argument in the briefs filed. So the second, 
third and fifth are considered abandoned. Kloss et 
al v. State, Fla. , 116 South. Rep. 39. 

The order overruling the demurrer to the amended 
declaration is challenged by the first assignment of 
error. The only ground of the demurrer, in support 
of which there is any argument, is that the declaration 
is vague, indefinite, uncertain, insufficient and sets 
forth no cause of action. The rule is that unless it 
clearly appears from a reading of the declaration that 
it does not contain, by express allegations, or from 
fair inference to be drawn from its allegations, all the 
essential elements of a cause of action, a demurrer 
on this ground will not be available because of non- 
compliance with the statute requiring the substantial 
matters of law intended to be argued to be stated. L. 
& N. R. R. Co. v. Carr et al, 77 Fla. 469, 81 South. 
Rep. 779; Benedict Pineapple Co. v. A. C. L. R. Co., 
55 Fla. 514; 46 South. Rep. 732; German Am. Lbr. 
Co. v. Brock, 55 Fla. 577, 46 South. Rep. 740. 

The action is by plaintiffs in their representative 
capacities. The note sued on and which is made a 
part of the declaration, is payable to plaintiffs as 
individuals. It appears from the note itself to be so. 
This it is, so defendant urges, that renders the declara- 
tion amenable to demurrer on the ground stated. But, 
as will appear from the discussion which follows, the 
declaration is not for that reason defective. 

Upon the trial the note sued on was offered in 
evidence. Its admission was objected to on the ground 
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that plaintiffs are suing as executors and trustees. 
whereas the note is payable to them individually, and 
there is no evidence that it was given them as exe- 
cutors and trustees, or that the note is the property 
of the estate. The objections were overruled. This 
ruling is the basis of the fourth and sixth assignments 
of error. : 

That there was no evidence, at the time the note 
was offered, that it was given to plaintiffs as execu- 
tors and trustees, did not render it inadmissible under 
the allegations of the declaration. Nor would failure 
to prove, preliminarily to its introduction in evidence, 
that the note was the property of the estate for which 
plaintiffs were acting, be grounds for excluding it. 
The note itself, and evidence of its character and 
ownership, could not be offered simultaneously. 

But the primary contention against the admissibil- 
ity in evidence of the note is that there is a variance 
between the allegation of the declaration and the 
evidence offered, in that plaintiffs sue as executors 
and trustees, whereas the note is payable to them 
individually. We have seen that the note which is sued 
on is made a part of the declaration. The note of- 
fered in evidence is the original. The evidence offered, 
therefore, was identical with the allegations of the 
declaration. But, aside from this, defendant is not in 
position to urge this assignment. In its first plea to 
the original declaration, in which plaintiffs sued as 
individuals, it averred, in substance, that the note 
sued on is one of three notes given by it to plaintiffs as 
a part of the purchase price for certain land described 
in the plea, bought by it from plaintiffs, as the exe- 
cutors and trustees of the estate of Edward Marion 
Hendry, deceased; that the notes were secured by a 
mortgage on the land purchased, made by it to plain- 
tiffs, as such executors and trustees; that defendant 
did not read the notes, ‘fone of which said notes 
the plaintiffs have filed suit in this case thereon, but 
presumed, and it was its intention, that said notes 
were made payable to Julia A- Travers, Susie Line- 
baugh and Joseph Frazier, as executors of the estate 
of Edward Marion Hendry, deceased, and not to Julia 
A. Travers, Susie Linebaugh and Joseph Travers 
(Frazier) as individuals”; that defendant has not 
been indebted to plaintiffs “as alleged,” and is not due 
plaintiffs “said money as alleged.” It was upon a hear- 
ing on motion to strike this and other pleas, contain- 
ing similar averments, that the order was made 
resulting in the filing of an amended declaration by 
plaintiffs on the note in which they sue as executors 
and trustees. Having successfully contended in a 
formal verified pleading in this action that the note 
sued on was given to plaintiffs as a part of the pur- 
chase price for certain property of their decedent, 
conveyed by them to it, and that they therefore could 
not maintain an action in their individual capacities to 
enforce its payment, defendant can not now be per- 
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mitted to say, when plaintiffs sue on the note, by 
amended declaration in the same action, in their repre- 
sentative capacities, and make the note a part of their 
declaration, that there is such a variance between the 
pleading and the proof as to require that the note be 
excluded from evidence and that the ruling admitting 
it was error. That plaintiffs held the note, as an 
asset of the estate of decedent, was susceptible of 
proof. A litigant may be estopped by averments in his 
pleadings in a case from maintaining an inconsistent 
position. 21 C. J. p. 1064; 31 Cyc. 87; Winn v. Strick- 
land, 34 Fla. 610, 16 South. Rep. 606. And while de- 
fendant claims the benefits of its plea and the ruling 
on it stands as a bar to an action by plaintiffs in 
their individual capacities, the plea cannot be consid- 
ered as abandoned. 
Furthermore, this action may have been prose- 
cuted by plaintiffs, either in their representative or 
their individual capacity. In 11 R. C. L. p. 287, the 
general rule is stated as follows: “Where the contract or 
transaction which is the basis of the suit is one to which 
the representative himself is a party, as for instance, 
where the subject-matter of the litigation is a promise 
made by the defendant, not to the decedent, but to 
the representative, the latter may bring the suit, either 
in his individual or his representative character, as he 
may elect. One of the most frequent instances in which 
this principle has application is where a contract is 
made with an executor or administrator in that capac- 
ity. In such cases he may bring suit on it in his own 
name, or he may, at his option, sue for it in his 
representative capacity.” In Leavitt v. James F. Sholes 
& Co., 210 N. Y. 107, 103 N. E. Rep. 965, the court 
said: “Although the proper form of action on a cause 
of action arising out of the administration of the es- 
tate, is by the personal representative individually, 
basing his right and title on his letters of administra- 
tion or letters testamentary, yet it is well sustained by 
authority that, with the exceptions already stated, he 
may sue either individually or in his representative 
capacity, and this for the reason that no matter in 
which capacity a recovery is had, the recovery be- 
comes assets of the estate for which he is accountable, 
and it does not concern the defendant, whose liability 
is individual in any event, so that the form of judg- 
ment is necessarily the same, and the same defenses 
and remedies are available to the defendant, whose 
liability will be discharged by the satisfaction of the 
recovery, no matter in which form it may be had.” See 
24 C. J. 732; 8 Enc. Pl. & Pr. 658; Cawthen v. Green, 
80 S. C. 432, 61 S. E. Rep. 957; Morse v. King, 73 
N. J. L. 548, 63 Atl. Rep. 986; Getty v. Larkin, 59 
Kan. 548, 53 Pac. Rep. 755; Burwell v. Kern, 34 Ore. 
501, 56 Pac. Rep. 809; Mowry v. Adams, 14 Mass. 327. 
Therefore, since plaintiffs may have prosecuted 
the action in either their individual or representative 
capacities, it was not error when they did sue as 
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executors and trustees, declaring on the note, to admit 
it in evidence though payable to them as individuals, 
the plea of defendant averring that the note was 
an asset of the estate for which plaintiffs were acting. 

The seventh assignment presents for review the 
ruling on the motion for new trial. There is no plea 
denying that plaintiffs were executors and trustees, 
as alleged in the declaration. By the third plea de- 
fendant denies that it executed the note, as alleged 
in plaintiffs’ amended declaration. But the ground of 
the motion, that the verdict is not sustained by the 


evidence, is not argued or insisted on in the brief 
filed. 
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No reversible error is made to appear, so the judg- 
ment should be affirmed. 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as its 
opinion, it is considered, ordered and adjudged by the 
Court that the judgment of the court below should be, 
and the same is hereby, affirmed. 

ELLIS, C.J., and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 
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OPINIONS OF THE ATTORNEY GENERAL 


(Through the courtesy of the Attorney General of Florida the Law Journal will from time to time publish those official 
. opinions which seem to be of general public interest.) 


July 30, 1928. 
Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Fla. 
Dear Sir: 

I have your request for my opinion 
as to whether or not you should issue 
a Florida permit to the St. Louis, San 
Francisco Railway Company, a_ cor- 
poration organized under the laws of 
Missouri, with an authorized capital 
stock of $450,000,000, and which is engag- 
ed in operating in interstate and intra- 
state commerce as a common carrier by 
railway, a system of approximately five 
thousand miles of railroad located in 
divers States of the Union, of which 
only 100 miles, or thereabouts, lie with- 
in the State of Florida, said permit to 
be issued in consideration of the sum of 
$250.00 tax, and a $5.00 filing fee, which 
has been tendered to you by Counsel for 
the railway company. 

I am of the opinion that the Florida 
Statutes fixing an unlimited tax on the 
basis of the authorized capital stock of 
foreign corporations seeking to do busi- 
ness in Florida are not legally enforce- 
able against a foreign corporation which 
is engaged in the business of a common 
carrier by railway, the capital of which 
corporation represents both its interstate 
and intrastate transportation business. 

In several cases the United States Su- 
preme Court has laid down the rule that 
the license fee of a given per cent of the 
entire authorized capital of a foreign 
corporation doing both a local and inter- 
state business in several States, although 
declared by the State imposing it to be 
merely a charge for the privilege of con- 
ducting a local business therein, is es- 
sentially and for every practical purpose 
a tax on the entire business of the cor- 
poration including that which is inter- 
state, and on its entire property includ- 
ing that in other States, because the cap- 
ital stock of the corporation represents 
all its business of every class, and of its 
property wherever located, and when 
tested must be tested by its substance, 
and essential and practical operation 
rather than its form. See International 
Paper Company v. Massachusetts, 246 U. 
S. 135; Western Union Telegraph Co. v. 
Kansas, 216 U. S. 1; Looney vs. Craine 
Co., 245 U. S. 178. 

Cases involving a permit to a foreign 
railroad corporation to file its charter 
and obtain a permit to do a local busi- 


ness in this state are readily distinguish- 
able from the class of cases in which it 
has been held that your office should col- 
lect a permit tax on the basis of their 
entire authorized stock, and it is, there- 
fore, my advice to you that the proposed 
charter filed with you by the Frisco 
Railway Company be received, filed and 
accepted in consideration of the sum of 
$255.00 tendered therewith. 

Section 4052, Revised General Statutes, 
formerly provided a tax based upon the 
authorized capital stock of a foreign 
corporation which limited the aggregate 
amount thereof to not exceed $250. Sub- 
sequent statutes have amended this pro- 
vision and removed the $250. limitation. 

The Supreme Court of the United 
States has held that the State may im- 
pose a tax based on the authorized cap- 
ital stock of a foreign corporation even 
when engaged in interstate commerce, 
provided there is a reasonable limitation 
in amount. 

Therefore, it appears that Section 4052, 
Revised General Statutes of Florida, is 
still legally applicable to those classes 
of foreign corporations which are engag- 
ed principally in operating in interstate 
commerce, and which may do some local 
business and accordingly I advise that 
the tax which has been tendered on the 
basis fixed by Section 4052, Revised Gen- 
eral Statutes, be accepted in this in- 
stance, as I am convinced the attempt to 
collect on the entire $450,000,000 author- 
ized capital stock of the Frisco Railway 
Company would not be sustained in the 
courts. 

Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


August 13, 1928. 
Hon. G. H. Cornelius, 
County Judge, 
Tampa, Florida. 
My Dear Judge: 

APPLICABILITY OF HOUSE BILL 
NO. 763 TO FEES ALLOWED TO 
JUSTICES OF PEACE AND 
COUNTY JUDGES. 

Shortly after I became Attorney Gen- 
eral I had occasion to consider what ef- 
fect the passage of Chapter 11893, Acts 
of 1927, relating to fees of Clerks of the 
Circuit Court had upon the fees of Jus- 
tices of the Peace and County Judges 
and came to the conclusion that such 
Chapter 11893 left the fees for County 


Judges as they were prior to the pas- 
sage of that Act. 

I find this view is confirmed by the 
compilers of the 1927 Compiled Statutes, 
who appended a note to Section 5237 
(3384, Revised General Statutes) to the 
effect that the reference in the statutes 
to the effect that fees of Justices of the 
Peace should be the same as those pro- 
vided for Clerks of the Circuit Court 
had reference only to those fees which 
were fixed at the time by the general 
statutes. 


You will notice that Chapter 11893 did - 


not expressly amend Section 3084, Re- 
vised General Statutes, which fixed the 
fees of Clerks of the Circuit Court. 
Whatever amendment was accomplished 
was done by implication only. Had Chap- 
ter 11893 expressly amended Section 
3084, I believe it would have had the 
effect of automatically changing the fees 
of County Judges and Justices of the 
Peace as the Legislature would have been 
presumed to know that the express 
amendment of a particular Section in the 
Revised General Statutes would, in con- 
nection with other Sections of those sta- 
tutes, work a particular change but I 
do not believe that an amendment by im- 
plication could legally have such effect 
as the Constitution requires that all Bills 
shall have but one subject and matter 
properly connected therewith. 

With reference to Section 3475, Revis- 
ed General Statutes, I beg to call to your 
attention the fact that that Section has 
reference only to fees of the County 
Judge in the cases of forcible entry and 
unlawful detainer and does not apply to 
the fees of County Judges generally. 

For your information I enclose copy 
of opinion given to Hon. S. D. Jordan, 
Clerk, Circuit Court, DeLand Fla. un- 
der date of October 16th, 1927, with ref- 
erence to the fees of County Judges. 

I might suggest to you that the sub- 
ject in question is one which could no 
doubt be handled at the next Legislature 
by some amendment which would ex- 
pressly fix the fees of County Judges. 
Under the present laws County Judges 
and Justices of the Peace receive the 
same compensation and Boards of Coun- 
ty Commissioners are reluctant to fol- 
low any construction of a statute which 
will cause them to pay out more fees to 
Justices of the Peace. 

With regard to your inquiry as to 
whether the County Judge’s Court is a 
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court of record, I might call to your at- 
tention Section 5183, Compiled Statutes 
(3337, Revised General Statutes), which 
provides that the County Judge’s courts 
shall be courts of record in connection 
with the exercise of probate authority. 
All other authority exercised by the 
County Judge than his probate authority 
is the exercise of jurisdiction which he 
has as an ex officio Justice of the Peace. 
See Section 5201, Compiled Statutes of 
1927; Section 3348, Revised General 

Statutes. 
Trusting this answers your inquiry, 

and with kind personal regards, I am, 

Very truly yours, 

FRED H. DAVIS, 

Attorney General 


August 11, 1928. 
Hon. John W. Martin, 
GOVERNOR, 
Tallahassee, Florida. 

ASSIGNMENT OF JUDGE TO HOLD 
TERM OF COURT OF CRIMINAL 
COURT OF RECORD 

Dear Governor: 

I find that the assignment of judges 
to hold a term of the Criminal Court of 
Record of any County is governed by 
Section 5966, Revised General Statutes 
of Florida, which reads as follows: 

“When the judge is disqualified to 
try any case, or unable for any reason 
to hold a term of his court, he shall 
file a suggestion to that effect with 
the clerk, who shall immediately notify 
the Governor, and the Governor shall 
thereupon assign a judge of some oth- 
er criminal court of record to try the 
case or hold the term.” 

I am of the opinion that under this 
Section of the Statutes only a judge of 
some other Criminal Court of Record 
of this State can be assigned to try a 
case or hold a term of the Criminal Court 
of Record in the event the resident 
Judge of such Court is disqualified or is 
unable for any other reason to hold a 
term of his Court. 


Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


August 2, 1928 
Hon. John W. Martin, 
GOVERNOR, 
Tallahassee, Florida. 


STATE ACCOUNTANCY LAW; 
BRITISH SUBJECTS. 
Dear Governor: 
I have your letter of July 31st, trans- 
mitting to me the letter received by you 
from Hon. Frank B. Kellogg, Secretary 


of State of the United States, in which 
he makes inquiry as to the legal effect 
of the following language contained in 
Senate Bill No. 282, Acts of 1927, relat- 
ing to the State Board of Accountancy, 
viz.: 

“Any person not a citizen of the 

United States, when he or she receives 

a certificate issued under this Act 

shall have such certificate revoked un- 
less within six years of the receipt 

thereof, he or she shall become a cit- 
izen of the United States.” 

The Act in question—Chapter 12290— 
otherwise known as Senate Bill No. 282, 
limits the granting of certificates to res- 
idents of the State of Florida over the 
age of twenty-one years, of good moral 
character, who are graduates of a high 
school with a four years’ course and 
who have had sufficient experience to 
comply with the rules of the State Board 
of Accountancy. 

Section 4 of the Act provides that the 
Board may waive the examination of 
any person possessing the qualifications 
mentioned in Section 1 when his record 
and professional standing are satisfac- 
tory to the Board and such person shall 
have practiced public accounting for five 
years preceding the passage of the Act, 
of which three years immediately pre- 
ceding that date shall have been in the 
State of Florida; and provided he shall 
have applied for such certificate before 
December 31st, 1927. 

It was contemplated that there might 
be persons practicing accountancy in the 
State of Florida who would obtain cer- 
tificates under Section 4 although they 
were not citizens of the United States 


* and it was also contemplated that there 


might be other residents of the State who 
were not citizens of the State who might 
apply for and obtain a certificate of ac- 
countancy under Section 1 of the Act 
but it was also contemplated that in the 
event that a person, who was not a cit- 
izen of the United States and who ob- 
tained a certificate of the right to prac- 
tice the profession of accountancy, would 
forfeit such certificate at the end of 
six years unless he or she became a cit- 
izen of the United States. 

British subjects will, therefore, have 
no right to practice accountancy in this 
State longer than six years under a 
certificate issued by the State Board of 
Accountancy. 


Trusting this gives the information re- 
quested by the Honorable, the Secretary 
of State of the United States, I am, 

Respectfully, 
FRED H. DAVIS, 
Attorney General. 


August 11, 1928. 
Hon. J. C. Luning, 
State Treasurer and 
Insurance Commissioner, 
Tallahassee, Florida. 

RECIPROCAL INSURANCE COMPANY 
—SALESMEN AND SOLICITORS - 
LICENSE 

Dear Mr. Luning: 

I have your letter of August 8th, in 
which you referred to Section 4298, Re- 
vised General Statutes of Florida, and 
requested my opinion as to whether or 
not a salesman or solicitor employed di- 
rectly by the agent of a reciprocal in- 
surance company, which agent is re- 
sponsible for the acts of such salesmen 
or solicitors, is, in the meaning of Sec- 
tion 4298, such an agent of a reciprocal 
or inter-insurance exchange as would be 
subject to the $25 license tax as such 
under Section 4298, Revised General Sta- 
tutes of Florida. 

The license tax in question is applic- 
able to each agent, who, by the terms of 
his employment is, by his employer, 

“authorized to write inSurance in this 

State” 
and my answer to your question is that 
if the salemen or solicitors employed by 
the agents of the reciprocal insurance 
company you mentioned are by the terms 
of their agency or employment 

“authorized to write insurance in this 

State” 
they are thereby subject to the required 
license tax of $25.00. 

As I have pointed out, however, it is 
only those agents who are, by their 
employers, 

“authorized to write insurance in this 

State” 
who are subject to the tax imposed, and 
if there are agents or solicitors who are 
employed or appointed but who are not 
“authorized to write insurance in this 
State” in their own right as such agents 
although possibly performing other 
functionings of agency than writing in- 
surance, such last mentioned salesmen 
or solicitors would not be subject to the 
license tax of $25 imposed by Section 
4298. 

Whether or not a particular salesman 
or solicitor falls within one or the other 
classification above mentioned is to be 
determined by whether or not under the 
terms of his employment or agency he 
is “authorized to write insurance in this 
State,” and this being a question of fact 
rather than a question of law it would 
have to be determined by the consider- 
ation of the particular terms of agency 
or employment in each case. 

Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 
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August 10, 1928. 
Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Florida. 

CHARTER FEES CHARGEABLE 
AGAINST TRAVELERS 
INSURANCE COMPANY 

Dear Mr. Crawford: 


I have your letter of August 10th, in 
which you advise me that the Travelers 
Insurance Company was doing business 
in Florida prior to 1927 when Chapter 
5717, Acts of 1907, approved June Ist, 
1907 was enacted, and is therefore en- 
titled to the benefits of Section 6031, 
Compiled Statutes of 1927, which pro- 
vides that any foreign corporation trans- 
acting business in the State of Florida 
at the time the aforesaid Act was passed 
shall not be affected by the Act but that 
such foreign corporation afterwards in- 
creasing its capital stock shall comply 
with the provisions of Section 6028, Com. 
piled Statutes of 1927. 

Section 6028, Compiled Statutes of 
1927, which was section 3 of Chapter 
5717, Acts of 1907, provides that if the 
charter or articles of incorporation of 
any foreign corporation shall be amend- 
ed after a permit has been issued to it, 
such corporation shall, within thirty (30) 
days thereafter file a duly authenticated 
copy of the amendment in the office of 
the Secretary of State, who shall issue 
to the corporation a certificate of the 
filing but if the amendment is one in- 
creasing the capital stock he shall not 
deliver the certificate until he shall re- 
ceive from the corporation, for the use 
of the State, a sum equal to that which 
such corporation would have been re- 
quired to pay if it had been a corpora- 
tion increasing its capital stock under the 
laws of Florida. 

I have carefully studied the proposed 
amendment of charter submitted to you 
by the Travelers Insurance Company, 
with its application for permission to 
file same in consideration of the pay- 
ment of a fee of $1875 for so doing. 

From an examination of the charter, 
it appears that on June Ist, 1907, when 
Chapter 5717, Acts of 1907, was passed, 
the authorized capital stock of said 
Travelers Insurance Company was Ten 
Million Dollars. 


It further appears that by virtue of 
an amendment approved April 13, 1921, 
the authorized capital stock of said cor- 
poration was Twenty-five million dollars. 

In the case of STATE EX REL 
AMERICAN BAKERIES CO. v. CRAW- 
FORD, SECRETARY OF STATE, decid- 
ed by the Supreme Court of Florida on 
July 28, 1925, 105 So. 446, the Supreme 
Court held that the applicable fee which 


should be charged foreign corporations 
for filing their charters are those fees 
which are applicable to domestic cor- 
porations on the date the foreign char- 
ter is proposed to be filed. 

In other words, the Supreme Court 
said that the language of the statute was 
to the effect that the Secretary of State 
shall not deliver to a foreign corporation 
a permit until he shall have received 
from it for the use of the State a sum 
equal to that which the said corporation 
would have been required to pay as a 
charter fee if it had been incorporated 
under the laws of this State relative to 
the charter fee that is required of local 
corporations that are incorporated at the 
time the permit is delivered to the for- 
eign corporation. 


Inasmuch as the Travelers Insurance 
Company did not file the amendments to 
its charter within 30 days after the cap- 
ital stock was increased, its right to do 
business in the State of Florida stands 
revoked until the provisions of the law 
are complied with. See Section 6028, 
Compiled Statutes of 1927. 


It is, therefore, necessary for the Trav- 
elers Insurance Company to now comply 
with whatever law of the State of Flor- 
ida is in force with reference to the ap- 
plicable charter tax on the amendment, 
which appears to have been made on 
April 13th, 1921, increasing the authoriz- 
ed capital stock of the corporation from 
Ten Million to Twenty-five Million Dol- 
lars. 


I am, therefore, of the opinion that 
under the construction of our corpora- 
tion statute as made by the Supreme 
Court of this State, when considered in 
connection with the amended charter 
proposed to be filed, that you should re- 
quire the Travelers Insurance Company 
to pay to you before issuing a permit to 
do business in this State under Section 
6028, Compiled Laws of 1927, the applic- 
able charter tax which would be due by 
said corporation on its authorized capi- 
tal stock of Twenty-five Million Dollars 
less whatever credit may be due to it 
for Ten Million Dollars of authorized 
capital stock, which was the authorized 
capital stock of the corporation on June 
1st, 1907, and which is not subject to 
tax. 


I have read with interest the comments 
made by Mr. William Brosmith, Vice 
President and General Counsel of the 
Travelers Insurance Company, in which 
he contends that the Florida statute is 
likely invalid but I think that his posi- 
tion on this point is overruled by the re- 
cent opinion rendered in the case of 
CUDAHY PACKING CO. v. HINKLE, 
SECRETARY OF STATE, decided Jan- 
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uary 9, 1928, reported in 24 Fed. 2nd Se- 
ries 124, where the Court held that a 
tax imposed by a State on a foreign cor- 
poration doing business therein, wheth- 
er as a filing fee or an annual license 
tax, measured by the authorized capital 
stock, does not render it invalid as a 
burden on interstate commerce as applied 
to a corporation doing both interstate 
and intrastate business in the State 
though much the greater part of it is in- 
terstate; nor as a tax upon property 
beyond the jurisdiction of the State if 
the tax is reasonable in amount and bears 
a reasonable relation to the amount of 
intrastate business done. 

It does not appear to me that under the 
rule announced in this case the exaction 
of the amount of the fee which would be 
charged under the rule hereinbefore set 
out would be unreasonable when con- 


sidered in relation to the amount of ° 


business done by the Travelers Insurance 
Company in the State of Florida. 
Respectfully submitted, 
FRED H. DAVIS, 
Attorney General 


August 13, 1928. 

Hon W. S. Cawthon, 

State Superintendent 

of Public Instruction, 

Tallahassee, Florida. 

RIGHT OF TRUSTEE OF SPECIAL 
TAX SCHOOL DISTRICT TO 
CONTRACT WITH COUNTY 

SCHOOL BOARD. 

Dear Mr. Cawthon: 

I have before me the letter dated Au- 
gust 11th, from Hon. F. N. K. Bailey, 
Superintendent of Public Instruction, 
quiry as to whether or not it is le- 
gal for a Trustee of a Special Tax School 
District to be a contractor with the 
County School Board for transporting 
pupils to the various schools of ithe 
County. 

Under date of May 4th, 1907, former 
Attorney General W. H. Ellis, who is 
now Chief Justice of the Supreme Court, 
expressed the opinion that it was against 
public policy for either members of the 
Board of Public Instruction or Trustees 
of Special Tax School Districts to be 
parties to contracts relating to the dis- 
position of school funds in which such 
trustees would have an interest as con- 
tractor adverse to the public interest. 

I beg to advise that I am of the opin- 
ion that such a contract is against pub- 
lie policy and will be illegal. 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 
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August 14, 1928. 
Hon. W. F. Allen, 
Motor Vehicle Com’r, 
Attention MR. DEW, 
Tallahassee, Fla. 

TITLE CERTIFICATES ISSUED ON 
CARS SOLD FOR STORAGE CHARGES 
BY GARAGEMEN AND WARE- 
HOUSEMEN 

Dear Sir: 

Section 2 of Chapter 9157, Acts of 
1923, Laws of Florida, relating to the 
issuance of motor vehicle title certifi- 
cates, provides that the Comptroller 
(Commissioner of Motor Vehicles), if 
satisfied that the applicant is the owner 
of the motor vehicle or otherwise en- 
titled to have the same registered in his 
name, shall thereupon issue to the appli- 
cant a proper certificate of title over 
his signature, authenticated by his offi- 
cial seal. 

Section 5 of the Act provides that 
the Comptroller (Commissioner) may 
refuse to issue a certificate of title when 
he shall determine that the applicant 
for such certificate is not entitled thereto 
and also he may for a like reason but 
after notice and hearing, revoke a reg- 
istration already acquired on any out- 
standing certificate of title. Under ex- 
isting statutes of the State the duties 
of the Comptroller in this respect now 
devolve upon the State Motor Vehicle 
Commissioner. 

The purpose of the Title Registration 
Act was to so regulate the transfer of 
title to motor vehicles as to make the 
theft of same difficult, if not impos- 
sible, and to the end of effectuating this 
intent and purpose should the law be 
construed. 

As the title certificate issued by the 
State Motor Vehicle Commissioner is 
undoubtedly prima facie evidence that 
the certificate holder thereof is entitled 
to the rights and privileges thereby con- 
ferred, as under the law no license for 
the operation of a motor vehicle can be 
issued until the operator first proves 
his title to the vehicle, and this he can 
only do by his certificate of title. 

Consequently, the official who admin- 
isters the law cannot be too particular 
in requiring proof of ownership before 
he issues certificates of title on motor 
vehicles. This is true because the issu- 
ance of a certificate of title to one 
person includes the issuance of an- 
other certificate on the same au- 
tomobile and also because the _ issu- 
ance of a certificate of title is essential 
in order to enable the owner of the 
vehicle to procure a license to operate 
the same on the roads of this State. 

With these general principles in mind, 
I beg to advise that in my opinion the 


State Motor Vehicle Commissioner 
should not issue a certificate of title to 
one who has acquired title to a motor 
vehicle under Sections 3519-21, Revised 
General Statutes of Florida, except in 
those cases where it is made to appear 
that the statute in question has been 
strictly complied with and where it is 
also made to appear that the case is 
one in which such Sections of the law 
may be properly applied. 

Under the present statutes of this 
State there is no lien given to garages 
for the mere storage of motor vehicles 
and the only way in which a car can be 
lawfully sold and the title divested for 
storage charges on automobiles is either: 

1. By judicial proceedings in which the 
claim for storage is reduced to judgment 
and the title of the car sold by the Court 
in satisfaction of such judgment; or, 

2. By the terms of a specific contract 
under which the person with whom the 
car is stored is authorized to sell the 
same for storage charges in the event 
the same is not called for within a speci- 
fied time. 


Most garages conducting a storage 


business receive for storage and issue to 
the persons storing the car a duplicate 
card or tag, which contains a written 
contract to the effect that if the car 
is not called for within the time speci- 
fied the car may be sold for the charges 
which may have accrued thereon. 

In such cases, where a car has been 
stored pursuant to such a contract, I am 
of the opinion that you are authorized 
to issue a certificate of title to the 
purchaser of such car upon there being 
filed with you a copy of the contract, 
together with a sworn statement of the 
proceedings taken under it to divest the 
title but in the absence of a specific 
contract of some kind to the effect that 
the car may be sold for storage charges, 
the only way in which the title can be 
lawfully divested is by the institution 
and carrying out of judicial proceedings 
under which the car is sold to satisfy a 
judgment for the storage charges and 
in such event a certificate of title should 
only be issued when a certified copy of 
the judgment and execution is filed with 
the State Motor Vehicle Commissioner. 

Recently, the contention has arisen as 
to whether or not the statutes of the 
State of Florida, relating to warehouse- 
men, are applicable to garages which 
store automobiles for hire. 

While I am of the opinion that the 
Warehouseman’s Act in its present form 
is not broad enough to cover the busi- 
ness of storing automobiles, I notice 
cases where it is made to appear that 
an automobile garage is acting under 
the Warehouseman’s Act and is giving 


receipts provided for by the Act. I think 
the Motor Vehicle Commissioner would 
be authorized, in issuing a title cer- 
tificate based on proceedings had under 
the Warehouseman’s Act and leave it 
to some Court to determine whether or 
not the action taken under the Ware- 
houseman’s Act is legally sufficient to 
divest the title. 

In my opinion the State Motor Vehicle 
Commissioner cannot be too careful in 
the issuance of title certificates on auto- 
mobiles as the weight of such certifi- 
cates as evidence of title depends upon 
the degree of care exercised in admin- 
istering the law. If the State Motor Ve- 
hicle Commissioner should issue title cer- 


tificates to any and every person who 


is willing to make an affidavit that he 
is the owner of the car for which he 
is applying for a certificate of title, the 
law itself would become practically 
worthless as the title certificate would 
then amount to no more than the affi- 
davit of the applicant that he or she 
had title to the car. 

The law contemplates that the Moto 
Vehicle Commissioner shall require sub- 
stantial evidence of ownership before he 
issues a title certificate and in the is- 
suance of title certificates based on ju- 
dicial or extra-judicial proceedings it is 
the duty of the Motor Vehicle Commis- 
sioner to see that such proceedings are 
had in substantial compliance with the 
law, as the issuance of certificates pur- 
suant to such proceedings has the legal 
effect of cutting off the right of the 
admitted owner of an automobile in fav- 
or of some stranger to the title, whose 
right depends upon proceedings against 
such owner, which are denominated in 
law proceedings in invitum, and should, 
therefore, be strictly construed. 

My advice is that all garage owners 
conducting a storage business be advised 
that if they expect to obtain title cer- 
tificates upon cars sold by them for 
storage charges that they should be pre- 
pared to show they have either resort- 
ed to judicial proceedings or have sold 
cars for such charges by virtue of a 
special contract, permitting same to be 
done or that same was sold under the 
general provisions of the Warehouse- 
man’s Law. 

Trusting this answers your inquiry of 
August 2nd, I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


August 4, 1928. 
Hon. J. Hinton Pledger, 


Supervising Inspector, 
Department of Agriculture, 
Tallahassee, Florida. 
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COLLECTION OF 1/8 CENT GASO- 
LINE TAX ON SALES TO U. S. 
GOVERNMENT. 

Dear Mr. Pledger: 
Section 9 of Chapter 7905, Acts of 
1919, provides in part as follows: 
“That for the purpose of defraying 
the expenses incident to the inspection, 
testing and analyzing oils in this 
State, there shall be paid to the Com- 
missioner of Agriculture a charge of 
one-eighth cent per gallon on all oils 
sold within the State, which payment 
shall be paid before delivery to 
agents, dealers or consumers within the 
State...” 
In the case of PANHANDLE OIL CO. 
v. STATE OF MISSISSIPPI, upon rela- 
tion of R. H. Knox, Attorney General, 


decided May 14th, 1928, the Supreme 
Court of the United States said, in 
holding that the State of Mississippi was 
not entitled to collect a gasoline tax on 
any gasoline sold to the Government of 
the United States. 

“To use a number of gallons sold 
the United States as a measure of the 
privilege tax is in substance and legal 
effect to tax the sale) TELEGRAPH 
CO. v. TEXAS, 105 U. S. 460; FRICK 
v. PENNSYLVANIA, 268 U. S. 473, 
494; and that is to tax the United 
States—to exact tribute on its trans- 
actions and apply the same to the 
support of the State. The exactions 
demanded from petitioner infringe its 
right to have the constitutional in- 
dependence of the United States in 


respect to such purposes remain un- 

trammelled ... ” 

It will be noted that under the Gas- 
oline Inspection Act of 1919 “the num- 
ber of gallons sold” is the measure of 
the tax and according to the holding 
of the Supreme Court of the United 
States, this is in legal effect a tax 
upon the sale itself. 

Accordingly, I am of the opinion that 
under the holding of the case above re- 
ferred to the 1/8 of a cent per gallon 
inspection tax upon gasoline cannot be 
legally collected upon sales of gaso- 
line made to the Government of the Unit- 
ed States. 

_ Very truly yours, 
FRED H. DAVIS, 
Attorney General. 
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OTHER CASES OF INTEREST 


IN THE CIRCUIT COURT, FIRST 
JUDICIAL CIRCUIT, ESCAMBIA 
COUNTY, STATE OF 


FLORIDA. 
H. D. Goode, 
Plaintiff, 
vs. Damages $5,000.00. 


C. J. Bell, Thomas A. Johnson, 
and Paul F. Riera, 
Defendants. 

This cause comes on now for hearing 
upon demurrer of defendants to the de- 
claration, and demurrer of plaintiff to 
the plea to the declaration. 

The argument and briefs are address- 
ed to the question presented by the de- 
murrer to the plea. 

The declaration in the first and third 
counts alleges, in substance, that on 
April 10th, 1928, the defendants were 
the duly appointed and acting inspectors, 
in precinct No. 34, of a Democratic pri- 
mary election held in the City of Pensa- 
cola, for the election of a candidate for 
the Democratic party for the office of 
City Commissioner. That the plaintiff 
was in all respects a qualified elector in 
said precinct, and is a Democrat, but he 
is a negro. That because he is a negro, 
and for no other reason, he was denied 
by defendants the right to vote in said 
primary election. That such denial was 
an abridgement of his rights under the 
Constitution and laws of the United 
States, and that by such action he was 
greatly injured and damaged, wherefore 
he sues. 

The second count has been withdrawn. 

The plea avers: “That said Primary 
Election at which said defendants were 
inspectors on the 10th day of April, 1928, 
was held under rules and_ regulations 
adopted by the City Democratic Execu- 
tive Committee, and under the terms and 
conditions prescribed in the notice hereto 
attached and marked Exhibit “A”, and 
hereby made a_ part of this plea, in 
conformity and accordance with the laws 
of the State of Florida, relating to the 
holding of political primaries in the City 
of Pensacola, and that by reason of the 
terms and conditions and qualifications 
prescribed by said Committee only duly 
qualified white Democratic voters were 
entitled to vote in said primary election, 
and said plaintiff was not a white Dem- 


ocrat and was not eligible to vote in said 
primary and said defendants acting in 
accordance with the rules and regula- 
tions, instructions and qualifications of 
said Democratic Executive Committee, 
and as thereby required, refused to allow 
said plaintiff to vote in said primary 
election.” 

The rules and regulations of the City 
Democratic Executive Committee re- 
ferred to, and copy of which is made a 
part of the plea, restricts the right to 
vote in the primary, to those who are 
duly qualified white Democrats. 

The grounds of the demurrer to this 
plea in substance are: First, that the 
facts averred constitute no defense to 
the declaration, and, Second, that the 
rules and regulations of the City Demo- 
cratic Executive Committee are in con- 
travention of the provisions of the Fed- 
eral Constitution. 

The specific provision of the Consti- 
tution alleged to have been violated is 
the Fifteenth Amendment. 

This action is predicated for its auth- 
ority upon the decision in Nixon v. 
Herndon, 273 U. S. 536. In that case the 
Supreme Court held invalid a Statute of 
the State of Texas which provided that 
“in no event shall a negro be eligible to 
participate in a Democratic party elec- 
tion held in the State of Texas,” and that 
an action would lie against defendants, 
who were inspectors in a Democratic pri- 
mary election, by a _ negro, otherwise 
qualified, who was denied by them the 
right to vote in the primary. The conten- 
tion here is that a party regulation by 
its governing Committee is to be given 
the same effect as a State Statute. 

Subsequently to that decision, the leg- 
islature of Texas passed a statute pro- 
viding that political parties through their 
State Executive Committees: “Shall have 
the power to prescribe the qualification 
of its own members, and shall in its own 
way determine who shall be qualified to 
vote, or otherwise participate in such 
political party.” 

In a case in Texas, after the enact- 
ment of this Statute, in which a negro 
by injunction attacked a regulation of 
the State Democratic Executive Commit- 
tee restricting the right to participate 
in a State Democratic Primary Election 


to “qualified white voters,” the regula- 
tion was held valid by a United States 
District Court, upon the theory that a po- 
litical party is a political instrumental- 
ity and should have, and may legally be 
vested with, the power to regulate its 
own internal affairs and to prescribe the 
qualifications of its members, who may 
be qualified to vote in primary elections 
held and conducted’ by the party for the 
selection of its candidates for office, and 
that such party regulations, being po- 
litical, are not within the inhibition of 
the Fifteenth Amendment. J. B. Grigs- 
by, et al, v. Guy Harris, et al, So. Dist. 
of Texas, not yet reported. The Statute 
of this State on the subject is similar 
in substance to the Texas Statute, see 
Sec. 320, Revised General Statutes. 

The “election” in which plaintiff in 
this case alleges he was denied the right 
to participate was not an election of a 
city officer, but was a party primary 
held and conducted under the direction 
of the City Democratic Executive Com- 
mittee, so the plea avers, for the purpose 
of nominating a party candidate to make 
the race for the office of City Commis- 
sioner in an election subsequently to be 
held for the choosing of such officer, in 
which election all qualified electors of 
the City are authorized to participate. 
That a political party which is a volun- 
tary association of persons committed to 
the advocacy or maintenance of political 
principles should be allowed to make reg- 
ulations and_ restrictions concerning 
those who are to be admitted into its 
ranks, without Governmental restrictions, 
would seem to be obvious. The contrary 
view would make the test of party affili- 
ation a matter of State rather than party 
action. 

This contention finds support in rea- 
son and authority, Koy v. Schneider, 218 
S. W. 479; State ex rel Smith v. County 
Court Kanawha Cc., 78 W. Va., 168; 88 
S. E. 662, 20 A. L. R. 1030, and notes. 

It is, therefore, ordered and adjudged 
that the demurrer to the plea be and it 
is hereby overruled. 

DONE AND ORDERED at Pensacola, 
Florida, this August 30, 1928. 

THOMAS F. WEST, 
Judge. 
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NOTES AND COMMENT 


RE: JACKSON LUMBER COMPANY 
V. WALTON COUNTY. 

The Bar will be interested in a letter 
from Mr. W. H. Watson, of Pensacola, 
who took part in the argument of the 
above case. Mr. Watson’ letter discusses 
certain fundamentals of the taxing pow- 
er. It is as follows: 

August 8, 1928. 
John C. Cooper, Jr., Esq., 
Editor, Florida State Bar Asso. 
Journal, 

Jacksonville, Florida. 
Dear Mr. Cooper: 
Jackson County Lumber Co. vs. Walton 

County. 


Mr. Pasco has handed me your letter 
cf July 17 in regard to this case, con- 
taining quotation from a member of the 
bar to the effect that the Supreme Court 
has practically announced in the case 
that our State Constitution affords no 
protection to the tax payer. I afterwards 
received your letter of the 24th ult., ask- 
ing me for an article for the September 
issue of the Journal on the above case 
and the points suggested by your cor- 
respondent. I regret that my time is so 
completely taken up that I am not able 
to prepare such an article as might be 
of value to the profession. 

I was retained to represent the coun- 
ty in the Supreme Court in the Walton 
County case, and, together with Judge 
D. S. Gillis of DeFuniak Springs, pre- 
sented the views which we thought de- 
cisive of the validity of the bond issue 
there involved and of the necessary tax- 
ation. I still think the conclusions of 
the court on the questions of law involv- 
ed and decided were entirely correct. 
I do not know what particular feature 
of the opinion of the court was regard- 
ed by your correspondent as an an- 
nouncement that our State Constitu- 
tion affords no protection to the tax 
payer. The Walton County case, so far 
as that feature is concerned, contains 
no departure from previous decisions 
of the court. Before the Walton Coun- 
ty case the court had very clearly stat- 
ed that a point may be reached in tax- 
ation which would be destructive of the 
fundamental, or as the court expresses 
it the “organic property rights” of tax 
payers (see Getzen case, 89 Fla. 45), 
and it would be the duty of the court so 
to declare. In that case other Florida 
cases were cited dealing with taxing 
districts created by special Acts of the 
Legislature, or by vote of the people 
pursuant to general Acts and taxes 
levied by administrative officers. It must 


be confessed that neither the Getzen 
case nor the Walton County case has 
made clear just what county wide tax- 
ation for county purposes would violate 
the organic property rights of a taxpay- 
er. The probability is that the courts will 
finally decree (the point was urged but 
not decided in the Walton County case, 
see text 116 So. 787) that where tax- 
ation is for a county purpose, counties 
being constitutional units, no organic 
property rights of the tax payers will 
be violated in respect of the amount 
of the tax unless it can be shown of 
the particular tax that it is confisca- 
tory of the property of the tax payers 
of the county. Probably the suffering of 
a particular tax payer would in county 
cases be held to differ in degree but 
not in kind from that of the whole body 
of tax payers. Certainly as to such 
constitutional units the question of ben- 
efit or detriment to particular property 
is not the test of the violation of the 
organic property rights of particular tax 
payers, as might be the case in a drain- 
age district or road district created by 
direct Act of the Legislature or by vote 
of the people pursuant to legislation. 
Once it is determined that the crea- 
tion of indebtedness under direct legis- 
lative authority with respect to a coun- 
ty is for a county purpose (what is a 
county purpose being, under our de- 
cisions, a judicial question, though the 
disposition of the courts is to accept 
the determination of the Legislature as 
almost conclusive), then I think the 
determination of whether re- 
sultant tax would be destructive of the 
fundamental or organic property rights 
of tax payers will depénd upon wheth- 
er the court can find that the taxation 
is so severe as to be confiscatory of the 
property of the tax payers throughout 
the county. The authorities cited by the 
court in the Walton County case Amply 
sustain the conclusion that the bonds 
were for a county purpose, particularly 
Stockton v. Powell, 29 Fla. 1, the Lewis 
case from Duval County, 91 Fla. 118, 
and the County of Mobile v. Kimball, 402 
UJ. S. 691. The last mentioned case is 
interesting as to the extent of the prob- 
able power of the Legislature in the mat- 
ter of directing or authorizing county 
bond issues. Indeed, a reading of the opin- 
ion in the Walton County case will, I 
think, show that every proposition there 
decided was supported expressly or im- 
pliedly by previous Florida decisions. 


At the moment I do not recall whether 
the opinion of the court in the Walton 


County case shows it or not, but the fact 
is that previously almost the same amount 
of bonds had been voted by the tax pay- 
ers of Walton County for almost precise- 
ly the same roads, in an effort to make 
the county a single road district. That 
effort the Supreme Court held to be 
valid. The action of the voters, however, 
warranted the Legislature in supposing 
that the people of Walton County desired 
the public improvements authorized by 
the legislation involved and realized the 
burden of taxation which would result. 


After all, the criticism of your corres- 
pondent that the court has practically 
announced that the Constitution affords 
no protection to the tax payer, reminds 
one that there are divergent views as to 
what powers the Legislature should have. 
One school of thought is that the fewest 
possible limitations should be placed on 
the power of the Legislature, trusting 
to public sentiment and the action of the 
electors to make that body careful of 
the burden it authorizes to be imposed 
on the tax payers of the state or of 
a county. Another line of thought is 
that public sentiment on such matters 
and the fear of rebuke at the polls is 
not a sufficient restraining influence on 
the Legislature, but that there should be 
greater limitations upon the powers of 
that body in the matter of authorizing 
the creation of indebtedness by counties 
and municipalities and the imposition of 
the burdens of taxation upon them. It 
must be confessed that the volume of 
special acts as to counties and munici- 
palities is probably adding converts to 
those who hold the latter view. 

Speaking for myself, I have long been 
of the opinion that a wise public policy 
would require such constitutional restric- 
tions that no bonds could be issued by 
any county or any municipality that had 
not been authorized by a majority vote 
in an election in which the suffrage was 
restricted to qualified electors who were 
tax payers. Without any criticism of the 
action of the Legislature in exercising 
what I regard as its indubitable power to 
authorize the Walton County bonds, par- 
ticularly since there had previously been 
an election on much the same question 
in Walton County, I do not believe that 
the question of the issuance of bonds by 
a municipality or a county should be 
left merely to legislative authorization 
or direction by special Acts. Such a re- 
striction as that indicated would, of 
course, require a constitutional amend- 
ment. To the extent indicated in this 
paragraph, I am in accord with your 
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correspondent. So far, however, as his 
criticism implies or suggests that the 
opinion of the Supreme Court in the Wal- 
ton County case is a departure from pre- 
vious Florida decisions or fails to apply 
constitutional limitations whose applica- 
tion would have required a different re- 
sult, I am at variance with him. Both 
Federal and State cases abundantly sus- 
tain the validity of the legislation in- 
volved. 
Yours very truly, 
W. H. WATSON. 


VERDICTS BY LESS THAN THE 
WHOLE NUMBER OF JURORS 
By ROBT. L. SHIPP, 

Of the Miami Bar 

At the time of the adoption of the 
English common law in our system of ju- 
risprudence, a unanimous vote of a panel 
of twelve jurors was required for the 
rendition of a verdict. 

Florida, early in its history, provided 
for a panel of six jurors—except as to 
capital felonies. The reason for cutting 
the number from twelve to six was no 
doubt to save cost. This state has, how- 
ever, always adhered to the rule of re- 
quiring a unanimous vote for the jury 
to return the verdict. 

At one time, in England, it was thought 
that in criminal cases a unanimous ver- 
dict should be required. The argument be- 
ing that the king or government being so 
powerful, it was necessary for the pro- 
tection of the prisoner that he should 
not be convicted unless the jury unani- 
mously agreed thereto. It would seem, 
however, that this reason has never ob- 
tained in this country. 

Practically all other bodies function by 
majority vote. The Supreme Court acts 
by a majority vote. A majority of those 
composing the legislature, both state 
and federal, enact laws. All, or practic- 
ally all, commissions, boards, etc., func- 
tion by majority action. 

As it now is, one wilful, perverse or 
corrupted juror can cause a _ mistrial, 
thereby delaying justice and entailing on 
the country the expense of a retrial. 
Every person familiar with the opera- 
tion of the courts knows that this not 
infrequently happens. The courts are sup- 
ported by taxes derived from the people. 
The people pay the cost of the courts for 
the sole purpose of administering jus- 
tice. What the state desires is substan- 
tial justice administered as economically 
as possible. Those who have practised 
law in the states where twelve jurors 
constitute the jury panel will, I think, 


uniformly agree that there are not as ~ 


many mistrials when the panel is com- 
posed of twelve, as when it is composed 
of six jurors. The lesser the number, 


the more “pride of opinion” each indi- 
vidual seems to have. 

Up until a few years ago, the rule 
throughout the United States, of requir- 
ing a unanimous vote to render a ver- 
dict, was universal. Due to the many 
mistrials instanced thereto, many of the 
states are now changing this require- 
ment. The following states: Arizona, 
Arkansas, Connecticut, Idaho, Kentucky, 
Louisiana, Minnesota, Mississippi, Mis- 
souri, Montana, Nebraska, Nevada, North 
Dakota, Ohio, Oklahoma, Oregon, South 
Dakota, Texas, Utah, Washington and 
Wisconsin have already enacted laws by 
which a less number than the whole pan- 
el can return a verdict. In most of these 
states, a panel of twelve is required and 
nine can make the verdict. Some of these 
states have restricted this rule to civil 


cases, while others include misdemeanors 
and some few extend its operation to 
all civil and criminal cases, including 
capital felonies. The information ob- 
tained from these states is uniformly 
favorable to this rule. It is pointed out 
that rarely, if ever, is a mistrial had. 
The cost of running the courts is les- 
sened. 

Considering the fact that such a rule 
would expedite litigation, would obviate 
the cost of mistrials, would it not be well 
for the Florida Legislature to enact 
such a law in this state—particularly 
with reference to civil cases. 

I take it that under the decision of the 
Supreme Court in the case of Fla. Fert. 
& Mfg. Co. vs. Boswell, 45 Fla. 301; 34 
So. 241, such a statute would not run 
counter to our constitution. 


your home or office. 


THE 1928 CHRISTMAS CARDS 
Now Ready At Drew’s 


Drew’s Christmas Greeting Cards have long 
enjoyed an enviable reputation for quality and dis- 
tinctiveness. This year the assortments are more 
complete than ever before and satisfactory selec- 
tions are assured all who place their orders early. 


When -you order from Drew’s, you know that 
the work will not be sent out of the state but will 
be produced in our own modern Engraving Plant in 
Jacksonville, and’ that every process will be sub- 
jected to a rigid inspection. 


Let Drew’s furnish your Personal or Business 
Christmas Cards this year! 
in our store, we will gladly send a set of samples 
of the actual cards and envelopes for inspection at 


THE H.&W.B 


EST.18S5-QUALITY EVER SINCE 


FLORIDA’S FOREMOST ENGRAVERS 
JACKSONVILLE 


If you cannot stop 
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APPLICATION FOR MEMBERSHIP 


To Robert H. Anderson, Esq. 


, 192 
President, Florida State Bar Association, 


Graham Building, 
Jacksonville, Florida. 


I hereby make application for membership in The Florida State Bar Association, and certify the following: 
I have been for six months last past a member in good standing of the Bar of the State of Florida. 
I am a member of the following Associations of the Bar: 


I enclose herewith check payable to the order of Florida State Bar Association for $. 


Name: 
(Print name) 
Street or Building Address: 
City: 
Endorsed by: __Address 


If this application is made between April 7th and October 7, 1928, check should be for $7.50; if between October 7, 1928 and the 
annual meeting in 1929 check should be for $3.75. 


A member receives the monthly Journal of Florida State Bar Association without the payment of any additional sum of money. 


APPLICATION FOR MEMBERSHIP 


To Robert H. Anderson, Esq. 
President, Florida State Bar Association, 
Graham Building, 

Jacksonville, Florida. 


I hereby make application for membership in The Florida State Bar Association ,and certify the following: 
I have been for six months past a member in good standing of the Bar of the State of Florida. 
I am a member of the following Associations of the Bar: 


I enclose herewith check payable to the order of Florida State Bar Association for $ 


(Print name) 
City: 
Endorsed by: Address 


If this application is made between April 7th and October 7, 1928, check should be for $7.50; if between October 7, 1928 and the 
annual meeting in 1929 check should be for $3.75. 


A member receives the monthly Journal of Florida State Bar Association without the payment of any additional sum of money. 
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A SATISFACTORY BINDER 


FOR THE 


LAW JOURNAL 


After considerable research, the Law Journal Publication Committee has had developed a 
binder that will be satisfactory to subscribers to the Florida State Bar Association Law Journal, 
it feels confident. 


The binder is built along lines similar to that supplied by the American Bar Association 
Journal, only larger because of the difference in size of the Florida Law Journal and the Ameri- 
can Bar Association publication. 


NOTEWORTHY FEATURES OF THE BINDER ARE: 
BINDER OPENS FLAT. 

NO TIGHTNESS OF INSIDE MARGIN. 

NO PUNCHING OF HOLES IN SIDE OF ISSUE. 


SEPARATE ISSUES CAN BE INSERTED OR DETACHED WITH EASE BY MEANS OF 
SPECIAL DEVICE. 


The binder carries the name Florida State Bar Association Law Journal stamped in gold let- 
ters, and has backs of handsome art buckram. It is useful for current numbers or as a permanent 
binding for the volume. 


To obtain these binders at a quantity price, it is necessary that we have as many orders 
as possible for our first supply. We will be able to furnish the binders at $2.00 each, if we can 
get orders for a minimum of 500 binders. 


_ Our original proposition was that checks were to be returned within sixty days unless the re- 
quired minimum order was reached. In case some of the members of the bar have overlooked 
this proposition, we are issuing this last call. November Ist is the deadline. Address: 


H. W. SCHAEFER,Business Manager, 


Florida State Bar Association Law Journal, 
Postoffice Box 8, 
Jacksonville, Florida. 
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